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Executive Order 11246--Equal employment opportunity

- Source: The provisions of Executive Order 11246 of Sept. 24, 1965, appear at 30 FR 12319,
12935, 3 CFR, 1964-1965 Comp., p. 339, unless otherwise noted.

Under and by virtue of the authority vested in me as President of the United States by the
Constitution and statutes of the United States, it is ordered as follows:

Part I--Nondiscrimination in Government Employment

[Part I superseded by Executive Order 11478 of Aug. 8, 1969, 34 FR 12985, 3 CFR, 1966-
1970 Comp., p. 803]

Part II--Nondiscrimination in Employment by Government Contractors and
Subcontractors

Subpart A--Duties of the Secretary of Labor

Sec. 201. The Secretary of Labor shall be responsible for the administration and enforcement
of Parts 1l and III of this Order. The Secretary shall adopt such rules and regulations and
issue such orders as are deemed necessary and appropriate to achieve the purposes of Parts II
and III of this Order.

[Sec. 201 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Subpart B--Contractors' Agreements

Sec. 202, Except in contracts exempted in accordance with Section 204 of this Order, all
Government contracting agencies shall include in every Government contract hereafter
entered into the following provisions:

"During the performance of this contract, the contractor agrees as follows:

"(1) The contractor will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The contractor will take affirmative
action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex or national origin. Such action
shall include, but not be limited to the following: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. The contractor
agrees to post in conspicuous places, available to employees and applicants for employment,
notices to be provided by the contracting officer setting forth the provisions of this
nondiscrimination clause.

"(2) The contractor will, in all solicitations or advertisements for employees placed by or on
behalf of the contractor, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex or national origin.

"(3) The contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the agency contracting officer, advising the labor union or workers'
representative of the contractor's commitments under Section 202 of Executive Order No.
11246 of September 24, 1965, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

"(4) The contractor will comply with all provisions of Executive Order No. 11246 of Sept.
24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.

"(5) The contractor will furnish all information and reports required by Executive Order No.
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11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary of
Labor, or pursuant thereto, and will permit access to his books, records, and accounts by the
contracting agency and the Secretary of Labor for purposes of investigation to ascertain
compliance with such rules, regulations, and orders.

"(6) In the event of the contractor's noncompliance with the nondiscrimination clauses of this
contract or with any of such rules, regulations, or orders, this contract may be cancelled,
terminated or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts in accordance with procedures authorized in Executive Order
No. 11246 of Sept. 24, 1965, and such other sanctions may be imposed and remedies invoked
as provided in Executive Order No. 11246 of September 24, 1965, or by rule, regulation, or
order of the Secretary of Labor, or as otherwise provided by law.

"(7) The contractor will include the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of
September 24, 1965, so that such provisions will be binding upon each subcontractor or
vendor. The contractor will take such action with respect to any subcontract or purchase
order as may be directed by the Secretary of Labor as a means of enforcing such provisions
including sanctions for noncompliance: Provided, however, that in the event the contractor
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a
result of such direction, the contractor may request the United States to enter into such
litigation to protect the interests of the United States.”

[Sec. 202 amended by Executive Order 11375 of Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-
1970 Comp., p. 684; Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 203. (a) Bach contractor having a contract containing the provisions prescribed in
Section 202 shall file, and shall cause each of his subcontractors to file, Compliance Reports
with the contracting agency or the Secretary of Labor as may be directed. Compliance
Reports shall be filed within such times and shall contain such information as to the
practices, policies, programs, and employment policies, programs, and employment statistics
of the contractor and each subcontractor, and shall be in such form, as the Secretary of Labor
may prescribe.

(b) Bidders or prospective contractors or subcontractors may be required to state whether
they have participated in any previous contract subject to the provisions of this Order, or any
preceding similar Executive order, and in that event to submit, on behalf of themsclves and
their proposed subcontractors, Compliance Reports prior to or as an initial part of their bid or
negotiation of a contract.

(c) Whenever the contractor or subcontractor has a collective bargaining agreement or other
contract or understanding with a labor union or an agency referring workers or providing or
supervising apprenticeship or training for such workers, the Compliance Report shall include
such information as to such labor union's or agency's practices and policies affecting
compliance as the Secretary of Labor may prescribe: Provided, That to the extent such
information is within the exclusive possession of a labor union or an agency referring
workers or providing or supervising apprenticeship or training and such labor union or
agency shall refuse to furnish such information to the contractor, the contractor shall so
certify to the Secretary of Labor as part of its Compliance Report and shall set forth what
efforts he has made to obtain such information.

(d) The Secretary of Labor may direct that any bidder or prospective contractor or
subcontractor shall submit, as part of his Compliance Report, a statement in writing, signed
by an authorized officer or agent on behalf of any labor union or any agency referring
workers or providing or supervising apprenticeship or other training, with which the bidder
or prospective contractor deals, with supporting information, to the effect that the signer's
practices and policies do not discriminate on the grounds of race, color, religion, sex or



national origin, and that the signer either will affirmatively cooperate in the implementation
of the policy and provisions of this order or that it consents and agrees that recruitment,
employment, and the terms and conditions of employment under the proposed contract shall
be in accordance with the purposes and provisions of the order. In the event that the union, or
the agency shall refuse to execute such a statement, the Compliance Report shall so certify
and set forth what efforts have been made to secure such a statement and such additional
factual material as the Secretary of Labor may require.

[Sec. 203 amended by Executive Order 11375 of Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-
1970 Comp., p. 684.; Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 204, The Secretary of Labor may, when he deems that special circumstances in the
national interest so require, exempt a contracting agency from the requirement of including
any or all of the provisions of Section 202 of this Order in any specific contract, subcontract,
or purchase order. The Secretary of Labor may, by rule or regulation, also exempt certain
classes of contracts, subcontracts, or purchase orders (1) whenever work is to be or has been
performed outside the United States and no recruitment of workers within the limits of the
United States is involved; (2) for standard commercial supplies or raw materials; (3)
involving less than specified amounts of money or specified numbers of workers; or (4) to
the extent that they involve subcontracts below a specified tier. The Secretary of Labor may
also provide, by rule, regulation, or order, for the exemption of facilities of a contractor
which are in all respects separate and distinct from activities of the contractor related to the
performance of the contract: Provided, That such an exemption will not interfere with or
impede the effectuation of the purposes of this Order: And provided further, That in the
absence of such an exemption all facilities shall be covered by the provisions of this Order.

Subpart C--Powers and Duties of the Secretary of Labor and the Contracting Agencies

Sec. 205. The Secretary of Labor shall be responsible for securing compliance by all
Government contractors and subcontractors with this Order and any implementing rules or
regulations. All contracting agencies shall comply with the terms of this Order and any
implementing rules, regulations, or orders of the Secretary of Labor. Contracting agencies
shall cooperate with the Secretary of Labor and shall furnish such information and assistance
as the Secretary may require.

[Sec. 205 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 206. (a) The Secretary of Labor may investigate the employment practices of any
Government contractor or subcontractor to determine whether or not the contractual
provisions specified in Section 202 of this Order have been violated. Such investigation shall
be conducted in accordance with the procedures established by the Secretary of Labor.

{(b) The Secretary of Labor may receive and investigate complaints by employees or
prospective employees of a Government contractor or subcontractor which allege
discrimination contrary to the contractual provisions specified in Section 202 of this Order.

[Sec. 206 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 207. The Secretary of Labor shall use his best efforts, directly and through interested
Federal, State, and local agencies, contractors, and all other available instrumentalities to
cause any labor union engaged in work under Government contracts or any agency referring
workers or providing or supervising apprenticeship or training for or in the course of such



work to cooperate in the implementation of the purposes of this Order. The Secretary of
Labor shall, in appropriate cases, notify the Equal Employment Opportunity Commission, the
Department of Justice, or other appropriate Federal agencies whenever it has reason to
believe that the practices of any such labor organization or agency violate Title VI or Title
VI of the Civil Rights Act of 1964 or other provision of Federal law.

[Sec. 207 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 208. (2) The Secretary of Labor, or any agency, officer, or employee in the executive
branch of the Government designated by rule, regulation, or order of the Secretary, may hold
such hearings, public or private, as the Secretary may deem advisable for compliance,
enforcement, or educational purposes.

(b) The Secretary of Labor may hold, or cause to be held, hearings in accordance with
Subsection (a) of this Section prior to imposing, ordering, or recommending the imposition
of penalties and sanctions under this Order. No order for debarment of any contractor from
further Government contracts under Section 209(a)(6) shall be made without affording the
contractor an opportunity for a hearing.

Subpart D--Sanctions and Penalties

Sec. 209. (a) In accordance with such rules, regulations, or orders as the Secretary of Labor
may issue or adopt, the Secretary may: '
(1) Publish, or cause to be published, the names of contractors or unions which it has
concluded have complied or have failed to comply with the provisions of this Order
or of the rules, regulations, and orders of the Secretary of Labor.
(2) Recommend to the Department of Justice that, in cases in which there is
substantial or material violation or the threat of substantjal or material violation of the
contractual provisions set forth in Section 202 of this Order, appropriate proceedings
be brought to enforce those provisions, including the enjoining, within the limitations
of applicable law, of organizations, individuals, or groups who prevent directly or
indirectly, or seck to prevent directly or indirectly, compliance with the provisions of
this Order. ‘
(3) Recommend to the Equal Employment Opportunity Commission or the
Department of Justice that appropriate proceedings be instituted under Title VII of the
Civil Rights Act of 1964.
(4) Recommend to the Department of Justice that criminal proceedings be brought for
the furnishing of false information to any contracting agency or to the Secretary of
Labor as the case may be.
(5) After consulting with the contracting agency, direct the contracting agency to
cancel, terminate, suspend, or cause to be cancelled, terminated, or suspended, any
contract, or any portion or portions thereof, for failure of the contractor or
subcontractor to comply with equal employment opportunity provisions of the
contract. Contracts may be cancelled, terminated, or suspended absolutely or
continuance of contracts may be conditioned upon a program for future compliance
approved by the Secretary of Labor.
(6) Provide that any contracting agency shall refrain from entering into further
contracts, or extensions or other modifications of existing contracts, with any
noncomplying contractor, until such contractor has satisfied the Secretary of Labor
that such contractor has established and will carry out personnel and employment
policies in compliance with the provisions of this Order.
(b) Pursuant to rules and regulations prescribed by the Secretary of Labor, the Secretary shall
make reasonable efforts, within a reasonable time limitation, to secure compliance with the
contract provisions of this Order by methods of conference, conciliation, mediation, and



persuasion before proceedings shall be institutéd under subsection (a)(2) of this Section, or
before a contract shall be cancelled or terminated in whole or in part under subsection (a)(5)
of this Section.

[Sec. 209 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 210. Whenever the Secretary of Labor makes a determination under Section 209, the
Secretary shall promptly notify the appropriate agency. The agency shall take the action
directed by the Secretary and shall report the results of the action it has taken to the Secretary
of Labor within such time as the Secretary shall specify. If the contracting agency fails to
take the action directed within thirty days, the Secretary may take the action directly.

[Sec. 210 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 211. If the Secretary shall so direct, contracting agencies shall not enter into contracts
with any bidder or prospective contractor unless the bidder or prospective contractor has
satisfactorily complied with the provisions of this Order or submits a program for compliance
acceptable to the Secretary of Labor.

[Sec. 211 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 212, When a contract has been cancelled or terminated under Section 209(a)(5) or a
contractor has been debarred from further Government contracts under Section 209(a)(6) of
this Order, because of noncompliance with the contract provisions specified in Section 202 of
this Order, the Secretary of Labor shall promptly notify the Comptroller General of the
United States.

[Sec. 212 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Subpart E--Certificates of Merit

Sec. 213. The Secretary of Labor may provide for issuance of a United States Government
Certificate of Merit to employers or labor unions, or other agencies which are or may
hereafter be engaged in work under Government contracts, if the Secretary is satisfied that
the personnel and employment practices of the employer, or that the personnel, training,
apprenticeship, membership, grievance and representation, upgrading, and other practices

and policies of the labor union or other agency conform to the purposes and provisions of this
Order.

Sec. 214. Any Certificate of Merit may at any time be suspended or revoked by the Secretary
of Labor if the holder thereof, in the judgment of the Secretary, has failed to comply with the
provisions of this Order,

Seec. 215, The Secretary of Labor may provide for the exemption of any employer, labor
union, or other agency from any reporting requirements imposed under or pursuant to this
Order if such employer, labor union, or other agency has been awarded a Certificate of Merit
which has not been suspended or revoked.

Part III--Nondiscrimination Provisions in Federally Assisted Construction Contracts



Sec. 301. Each executive department and agency which administers a program involving
Federal financial assistance shall require as a condition for the approval of any grant,
contract, loan, insurance, or guarantee thereunder, which may involve a construction
contract, that the applicant for Federal assistance undertake and agree to incorporate, or cause
to be incorporated, into all construction contracts paid for in whole or in part with funds
obtained from the Federal Government or borrowed on the credit of the Federal Government
pursuant to such grant, contract, loan, insurance, or guarantee, or undertaken pursuant to any
Federal program involving such grant, contract, loan, insurance, or guarantee, the provisions
prescribed for Government contracts by Section 202 of this Order or such modification
thereof, preserving in substance the contractor's obligations thereunder, as may be approved
by the Secretary of Labor, together with such additional provisions as the Secretary deems
appropriate to establish and protect the interest of the United States in the enforcement of
those obligations. Each such applicant shall also undertake and agree (1) to assist and
cooperate actively with the Secretary of Labor in obtaining the compliance of contractors and
subcontractors with those contract provisions and with the rules, regulations and relevant
orders of the Secretary, (2) to obtain and to furnish to the Secretary of Labor such
information as the Secretary may require for the supervision of such compliance, (3) to carry
out sanctions and penalties for violation of such obligations imposed upon contractors and
subcontractors by the Secretary of Labor pursuant to Part I, Subpart D, of this Order, and (4)
to refrain from entering into any contract subject to this Order, or extension or other
modification of such a contract with a contractor debarred from Government contracts under
Part 11, Subpart D, of this Order.

[Sec. 301 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 302. (a) "Construction contract” as used in this Order means any contract for'the
construction, rehabilitation, alteration, conversion, extension, or repair of buildings,
highways, or other improvements to real property.

(b) The provisions of Part II of this Order shall apply to such construction contracts, and for
purposes of such application the administering department or agency shall be considered the
contracting agency referred to therein. ‘

(c) The term "applicant" as used in this Order means an applicant for Federal assistance or, as
determined by agency regulation, other program participant, with respect to whom an
application for any grant, contract, loan, insurance, or guarantee is not finally acted upon
prior to the effective date of this Part, and it includes such an applicant after he becomes a
recipient of such Federal assistance.

Sec. 303. (a) The Secretary of Labor shall be responsible for obtaining the compliance of
such applicants with their undertakings under this Order. Each administering department and
agency is directed to cooperate with the Secretary of Labor and to furnish the Secretary such
information and assistance as the Secretary may require in the performance of the Secretary's
functions under this Order.

(b) In the event an applicant fails and refuses to comply with the applicant's undertakings
pursuant to this Order, the Secretary of Labor may, after consulting with the administering
department or agency, take any or all of the following actions: (1) direct any administering
department or agency to cancel, terminate, or suspend in whole or in part the agreement,
contract or other arrangement with such applicant with respect to which the failure or refusal
occurred; (2) direct any administering department or agency to refrain from extending any
further assistance to the applicant under the program with respect to which the failure or
refusal occurred until satisfactory assurance of future compliance has been received by the
Secretary of Labor from such applicant; and (3) refer the case to the Department of Justice or

the Equal Employment Opportunity Commission for appropriate law enforcement or other
proceedings.



(¢) In no case shall action be taken with respect to an applicant pursuant to clause (1) or (2)
of subsection (b) without notice and opportunity for hearing.

[Sec. 303 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 304. Any executive department or agency which imposes by rule, regulation, or order .
requirements of nondiscrimination in employment, other than requirements imposed pursuant
to this Order, may delegate to the Secretary of Labor by agreement such responsibilities with
respect to compliance standards, reports, and procedures as would tend to bring the
administration of such requirements into conformity with the administration of requirements
imposed under this Order: Provided, That actions to effect compliance by recipients of
Federal financial assistance with requirements imposed pursuant to Title VI of the Civil
Rights Act of 1964 shall be taken in conformity with the procedures and limitations
prescribed in Section 602 thereof and the regulations of the administering department or
agency issued thereunder.

Part I'V--Miscellaneous

Sec. 401. The Secretary of Labor may delegate to any ofﬁcer, agency, or employee in the
Executive branch of the Government, any function or duty of the Secretary under Parts I and
I1I of this Order. | '

[Sec. 401 amended by Executive Order 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Sec. 402. The Secretary of Labor shall provide administrative support for the execution of the
program known as the "Plans for Progress.”

Sec. 403. (a) Executive Orders Nos. 10590 (January 19, 1955), 10722 (August 5, 1957),
10925 (March 6, 1961), 11114 (June 22, 1963), and 11162 (July 28, 1964), are hereby
superseded and the President's Committee on Equal Employment Opportunity established by
Executive Order No. 10925 is hereby abolished. All records and property in the custody of
the Committee shall be transferred to the Office of Personnel Management and the Secretary
of Labor, as appropriate.

(b) Nothing in this Order shall be deemed to relieve any person of any obligation assumed or
imposed under or pursuant to any Executive Order superseded by this Order. All rules,
regulations, orders, instructions, designations, and other directives issued by the President's
Committee on Equal Employment Opportunity and those issued by the heads of various
departments or agencies under or pursuant to any of the Executive orders superseded by this
Order, shall, to the extent that they are not inconsistent with this Order, remain in full force
and effect unless and until revoked or superseded by appropriate authority. References in
such directives to provisions of the superseded orders shall be deemed to be references to the
comparable provisions of this Order.

[Sec. 403 amended by Executive Order 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978
Comp., p. 264] :

Sec. 404. The General Services Administration shall take appropriate action to revise the
standard Government contract forms to accord with the provisions of this Order and of the

rules and regulations of the Secretary of Labor.

Sec. 405. This Order shall become effective thirty days after the date of this Order.



PART  60-1—OBLIGATIONS OF
CONTRACTORS AND SUB-
CONTRACTORS

Subpart A—Preliminary Matters; Equal
Opportunity Clause; Compliance Reports

Sec.

60-1.1
60-1.2
60-1.3
60-1.4
60-1.5

Purpose and application.

Administrative responsibility.

Definitions.

Equal opportunity clause.

Exemptions.

60-1.6 [Reserved]

60-1.7 Reports and other required informa-
tion.

60-1.8 Segregated facilities.

60-1.9 Compliance by labor unions and by
recruiting and training agencies.

60-1.10 Foreign government practices.

60-1.11 Payment or reimbursement of mem-
bership fees and other expenses to pri-
vate clubs.

60-1.12 Record retention.

Subpart B—General Enforcement; Compli-
ance Review and Complaint Proce-
dure

60-1.20
60-1.21
60-1.22
60-1.23

Compliance evaluations.

Filing complaints.

Where to file.

Contents of complaint.

60-1.24 Processing of matters.

60-1.25 Assumption of jurisdiction by or re-
ferrals to the Deputy Assistant Sec-
retary.

60-1.26 Enforcement proceedings.

60-1.27 Sanctions.

60-1.28 Show cause notices.

60-1.29 Preaward notices.

60-1.30 Notification of agencies.

60-1.31 Reinstatement of ineligible contrac-
tors.

60-1.32 Intimidation and interference.

60-1.33 Conciliation agreements.

60-1.34 Violation of a Conciliation Agree-
ment.

Subpart C—Ancillary Matters

60-1.40 Affirmative action programs.

60-1.41 Solicitations or advertisements for
employees.

60-1.42 Notices to be posted.

60-1.43 Access to records and site of employ-
ment.

60-1.44 Rulings and interpretations.

60-1.45 Existing contracts and subcontracts.

60-1.46 Delegation of authority by the Dep-
uty Assistant Secretary.

60-1.47 Effective date.

AUTHORITY: Sec. 201, E.O. 11246, 30 FR 12319,
3 CFR, 1964-1965 Comp., p. 339, as amended by
E.O. 11375, 32 FR 14303, 3 CFR, 1966-1970
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1978 Comp., p. 230 and E.O. 13279, 67 FR 77141,
3 CFR, 2002 Comp., p. 258.

SOURCE: 43 FR 49240, Oct. 20, 1978, unless
otherwise noted.

Subpart A—Preliminary Maitters;
Equal Opportunity Clause;
Compliance Reports

§60-1.1 Purpose and application.

The purpose of the regulations in this
part is to achieve the aims of parts II,
III, and IV of Executive Order 11246 for
the promotion and insuring of equal
opportunity for all persons, without re-
gard to race, color, religion, sex, or na-
tional origin, employed or seeking em-
ployment with Government contrac-
tors or with contractors performing
under federally assisted construction
contracts. The regulations in this part
apply to all contracting agencies of the
Government and to contractors and
subcontractors who perform under
Government contracts, to the extent
set forth in this part. The regulations
in this part also apply to all agencies
of the Government administering pro-
grams involving Federal financial as-
sistance which may include a construc-
tion contract, and to all contractors
and subcontractors performing under
construction contracts which are re-
lated to any such programs. The proce-
dures set forth in the regulations in
this part govern all disputes relative to
a contractor’s compliance with his ob-
ligations under the equal opportunity
clause regardless of whether or not his
contract contains a ‘‘Disputes’ clause.
Failure of a contractor or applicant to
comply with any provision of the regu-
lations in this part shall be grounds for
the imposition of any or all of the
sanctions authorized by the order. The
regulations in this part do not apply to
any action taken to effect compliance
with respect to employment practices
subject to title VI of the Civil Rights
Act of 1964. The rights and remedies of
the Government hereunder are not ex-
clusive and do not affect rights and
remedies provided elsewhere by law,
regulation, or contract; neither do the
regulations limit the exercise by the
Secretary or Government agencies of
powers not herein specifically set
forth, but granted to them by the
order.
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§60-1.2 Administrative responsibility.

The Deputy Assistant Secretary has
been delegated authority and assigned
responsibility for carrying out the re-
sponsibilities assigned to the Secretary
under the Executive order. All cor-
respondence regarding the order should
be directed to the Deputy Assistant
Secretary, Office of Federal Contract
Compliance Programs, Employment
Standards Administration, U.S. De-
partment of Labor, 200 Constitution
Avenue NW., Washington, DC 20210.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.3 Definitions.

Administering agency means any de-
partment, agency and establishment in
the executive branch of the Govern-
ment, including any wholly owned Gov-
ernment corporation, which admin-
isters a program involving federally as-
sisted construction contracts.

Administrative law judge means an ad-
ministrative law judge appointed as
provided in 5 U.S.C. 3105 and Subpart B
of Part 930 of Title 5 of the Code of Fed-
eral Regulations (see 37 FR 16787) and
qualified to preside at hearings under 5
U.S.C. 557.

Agency means any contracting or any
administering agency of the Govern-
ment.

Applicant means an applicant for Fed-
eral assistance involving a construc-
tion contract, or other participant in a
program involving a construction con-
tract as determined by regulation of an
administering agency. The term also
includes such persons after they be-
come recipients of such Federal assist-
ance.

Compliance evaluation means any one
or combination of actions OFCCP may
take to examine a Federal contractor
or subcontractor’s compliance with one
or more of the requirements of Execu-
tive Order 11246.

Construction work means the con-
struction, rehabilitation, alteration,
conversion, extension, demolition or
repair of buildings, highways, or other
changes or improvements to real prop-
erty, including facilities providing util-
ity services. The term also includes the
supervision, inspection, and other on-
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site functions incidental to the actual
construction.

Contract means any Government con-
tract or subcontract or any federally
assisted construction contract or sub-
contract.

Contracting agency means any depart-
ment, agency, establishment, or instru-
mentality in the executive branch of
the Government, including any wholly
owned Government corporation, which
enters into contracts.

Contractor means, unless otherwise
indicated, a prime contractor or sub-
contractor.

Deputy Assistant Secretary means the
Deputy Assistant Secretary for Federal
Contract Compliance, United States
Department of Labor, or his or her des-
ignee.

Equal opportunity clause means the
contract provisions set forth in §60-1.4
(a) or (b), as appropriate.

Federally assisted construction contract
means any agreement or modification
thereof between any applicant and a
person for construction work which is
paid for in whole or in part with funds
obtained from the Government or bor-
rowed on the credit of the Government
pursuant to any Federal program in-
volving a grant, contract, loan, insur-
ance, or guarantee, or undertaken pur-
suant to any Federal program involv-
ing such grant, contract, loan, insur-
ance, or guarantee, or any application
or modification thereof approved by
the Government for a grant, contract,
loan, insurance, or guarantee under
which the applicant itself participates
in the construction work.

Government means the government of
the United States of America.

Government contract means any agree-
ment or modification thereof between
any contracting agency and any person
for the purchase, sale or use of personal
property or nonpersonal services. The
term ‘‘personal property,” as used in
this section, includes supplies, and con-
tracts for the use of real property (such
as lease arrangements), unless the con-
tract for the use of real property itself
constitutes real property (such as ease-
ments). The term ‘‘nonpersonal serv-
ices” as used in this section includes,
but is not limited to, the following
services: Utilities, construction, trans-
portation, research, insurance, and
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fund depository. The term Government
contract does not include:

(1) Agreements in which the parties
stand in the relationship of employer
and employee; and

(2) Federally assisted construction
contracts.

Internet Applicant. (1) Internet Appli-
cant means any individual as to whom
the following four criteria are satis-
fied:

(i) The individual submits an expres-
sion of interest in employment through
the Internet or related electronic data
technologies;

(ii) The contractor considers the indi-
vidual for employment in a particular
position;

(iii) The individual’s expression of in-
terest indicates the individual pos-
sesses the basic qualifications for the
position; and,

(iv) The individual at no point in the
contractor’s selection process prior to
receiving an offer of employment from
the contractor, removes himself or her-
self from further consideration or oth-
erwise indicates that he or she is no
longer interested in the position.

(2) For purposes of paragraph (1)(i) of
this definition, ‘“‘submits an expression
of interest in employment through the
Internet or related electronic data
technologies,” includes all expressions
of interest, regardless of the means or
manner in which the expression of in-
terest is made, if the contractor con-
siders expressions of interest made
through the Internet or related elec-
tronic data technologies in the recruit-
ing or selection processes for that par-
ticular position.

(i) Example A: Contractor A posts on its
web site an opening for a Mechanical Engi-
neer position and encourages potential appli-
cants to complete an on-line profile if they
are interested in being considered for that
position. The web site also advises potential
applicants that they can send a hard copy re-
sume to the HR Manager with a cover letter
identifying the position for which they
would like to be considered. Because Con-
tractor A considers both Internet and tradi-
tional expressions of interest for the Me-
chanical Engineer position, both the individ-
uals who completed a personal profile and
those who sent a paper resume and cover let-
ter to Contractor A meet this part of the def-
inition of Internet Applicant for this posi-
tion.
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(ii) Example B: Contractor B posts on its
web site an opening for the Accountant II po-
sition and encourages potential applicants to
complete an on-line profile if they are inter-
ested in being considered for that position.
Contractor B also receives a large number of
unsolicited paper resumes in the mail each
year. Contractor B scans these paper re-
sumes into an internal resume database that
also includes all the on-line profiles that in-
dividuals completed for various jobs (includ-
ing possibly for the Accountant II position)
throughout the year. To find potential appli-
cants for the Accountant II position, Con-
tractor B searches the internal resume data-
base for individuals who have the basic
qualifications for the Accountant II position.
Because Contractor B considers both Inter-
net and traditional expressions of interest
for the Accountant II position, both the indi-
viduals who completed a personal profile and
those who sent a paper resume and cover let-
ter to the employer meet this part of the def-
inition of Internet Applicant for this posi-
tion.

(iii) Example C: Contractor C advertises
for Mechanics in a local newspaper and in-
structs interested candidates to mail their
resumes to the employer’s address. Walk-in
applications also are permitted. Contractor
C considers only paper resumes and applica-
tion forms for the Mechanic position, there-
fore no individual meets this part of the defi-
nition of an Internet Applicant for this posi-
tion.

(3) For purposes of paragraph (1)(ii) of
this definition, ‘‘considers the indi-
vidual for employment in a particular
position,” means that the contractor
assesses the substantive information
provided in the expression of interest
with respect to any qualifications in-
volved with a particular position. A
contractor may establish a protocol
under which it refrains from consid-
ering expressions of interest that are
not submitted in accordance with
standard procedures the contractor es-
tablishes. Likewise, a contractor may
establish a protocol under which it re-
frains from considering expressions of
interest, such as unsolicited resumes,
that are not submitted with respect to
a particular position. If there are a
large number of expressions of interest,
the contractor does not ‘‘consider the
individual for employment in a par-
ticular position” by using data man-
agement techniques that do not depend
on assessment of qualifications, such
as random sampling or absolute numer-
ical limits, to reduce the number of ex-
pressions of interest to be considered,
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provided that the sample is appropriate
in terms of the pool of those submit-
ting expressions of interest.

(4) For purposes of paragraph (1)(iii)
of this definition, ‘‘basic qualifica-
tions’ means qualifications—

(i)(A) That the contractor advertises
(e.g., posts on its web site a description
of the job and the qualifications in-
volved) to potential applicants that
they must possess in order to be con-
sidered for the position, or

(B) For which the contractor estab-
lishes criteria in advance by making
and maintaining a record of such quali-
fications for the position prior to con-
sidering any expression of interest for
that particular position if the con-
tractor does not advertise for the posi-
tion but instead uses an alternative de-
vice to find individuals for consider-
ation (e.g., through an external resume
database), and

(ii) That meet all of the following
three conditions:

(A) The qualifications must be non-
comparative features of a job seeker.
For example, a qualification of three
years’ experience in a particular posi-
tion is a noncomparative qualification;
a qualification that an individual have
one of the top five number of years’ ex-
perience among a pool of job seekers is
a comparative qualification.

(B) The qualifications must be objec-
tive; they do not depend on the con-
tractor’s subjective judgment. For ex-
ample, ‘‘a Bachelor’s degree in Ac-
counting’ is objective, while ‘‘a tech-
nical degree from a good school” is not.
A basic qualification is objective if a
third-party, with the contractor’s tech-
nical knowledge, would be able to
evaluate whether the job seeker pos-
sesses the qualification without more
information about the contractor’s
judgment.

(C) The qualifications must be rel-
evant to performance of the particular
position and enable the contractor to
accomplish business-related goals.

(5) For purposes of paragraph (1)(iv)
of this definition, a contractor may
conclude that an individual has re-
moved himself or herself from further
consideration, or has otherwise indi-
cated that he or she is no longer inter-
ested in the position for which the con-
tractor has considered the individual,
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based on the individual’s express state-
ment that he or she is no longer inter-
ested in the position, or on the individ-
ual’s passive demonstration of disin-
terest shown through repeated non-re-
sponsiveness to inquiries from the con-
tractor about interest in the position.
A contractor also may determine that
an individual has removed himself or
herself from further consideration or
otherwise indicated that he or she is no
longer interested in the position for
which the contractor has considered
the individual based on information
the individual provided in the expres-
sion of interest, such as salary require-
ments or preferences as to type of work
or location of work, provided that the
contractor has a uniformly and con-
sistently applied policy or procedure of
not considering similarly situated job
seekers. If a large number of individ-
uals meet the basic qualifications for
the position, a contractor may also use
data management techniques, such as
random sampling or absolute numer-
ical limits, to limit the number of indi-
viduals who must be contacted to de-
termine their interest in the position,
provided that the sample is appropriate
in terms of the pool of those meeting
the basic qualifications.

Minority group as used herein shall
include, where appropriate, female em-
ployees and prospective female employ-
ees.

Modification means any alteration in
the terms and conditions of a contract,
including supplemental agreements,
amendments, and extensions.

Order, Ezxecutive order, or Executive
Order 11246 means parts II, III, and IV
of the Executive Order 11246 dated Sep-
tember 24, 1965 (30 FR 12319), any Exec-
utive order amending such order, and
any other Executive order superseding
such order.

Person means any natural person,
corporation, partnership, unincor-
porated association, State or local gov-
ernment, and any agency, instrumen-
tality, or subdivision of such a govern-
ment.

Prime contractor means any person
holding a contract and, for the pur-
poses of Subpart B of this part, any
person who has held a contract subject
to the order.
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Recruiting and training agency means
any person who refers workers to any
contractor or subcontractor or who
provides for employment by any con-
tractor or subcontractor.

Rules, regulations, and relevant orders
of the Secretary of Labor used in para-
graph (4) of the equal opportunity
clause means rules, regulations, and
relevant orders of the Secretary of
Labor or his designee issued pursuant
to the order.

Secretary means the Secretary of
Labor, U.S. Department of Labor, or
his or her designee.

Site of construction means the general
physical location of any building, high-
way, or other change or improvement
to real property which is undergoing
construction, rehabilitation, alter-
ation, conversion, extension, demoli-
tion, or repair and any temporary loca-
tion or facility at which a contractor,
subcontractor, or other participating
party meets a demand or performs a
function relating to the contract or
subcontract.

Subcontract means any agreement or
arrangement between a contractor and
any person (in which the parties do not
stand in the relationship of an em-
ployer and an employee):

(1) For the purchase, sale or use of
personal property or nonpersonal serv-
ices which, in whole or in part, is nec-
essary to the performance of any one
or more contracts; or

(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken or assumed.

Subcontractor means any person hold-
ing a subcontract and, for the purposes
of Subpart B of this part, any person
who has held a subcontract subject to
the order. The term ‘‘first-tier subcon-
tractor’ refers to a subcontractor hold-
ing a subcontract with a prime con-
tractor.

United States as used herein shall in-
clude the several States, the District of
Columbia, the Commonwealth of Puer-
to Rico, the Panama Canal Zone, and
the possessions of the United States.

United States, as used herein, shall in-
clude the several States, the District of
Columbia, the Virgin Islands, the Com-
monwealth of Puerto Rico, Guam,
American Samoa, the Commonwealth
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of the Northern Mariana Islands, and
Wake Island.

[43 FR 49240, Oct. 20, 1978, as amended at 61
FR 19988, May 3, 1996; 62 FR 44188, Aug. 19,
1997; 62 FR 66971, Dec. 22, 1997; 70 FR 58961,
Oct. 7, 2005]

§60-1.4 Equal opportunity clause.

(a) Govermment contracts. Except as
otherwise provided, each contracting
agency shall include the following
equal opportunity clause contained in
section 202 of the order in each of its
Government contracts (and modifica-
tions thereof if not included in the
original contract):

During the performance of this contract,
the contractor agrees as follows:

(1) The contractor will not discriminate
against any employee or applicant for em-
ployment because of race, color, religion,
sex, or national origin. The contractor will
take affirmative action to ensure that appli-
cants are employed, and that employees are
treated during employment, without regard
to their race, color, religion, sex, or national
origin. Such action shall include, but not be
limited to the following: Employment, up-
grading, demotion, or transfer, recruitment
or recruitment advertising; layoff or termi-
nation; rates of pay or other forms of com-
pensation; and selection for training, includ-
ing apprenticeship. The contractor agrees to
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided by the contracting offi-
cer setting forth the provisions of this non-
discrimination clause.

(2) The contractor will, in all solicitations
or advertisements for employees placed by or
on behalf of the contractor, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, color, religion, sex, or national origin.

(3) The contractor will send to each labor
union or representative of workers with
which he has a collective bargaining agree-
ment or other contract or understanding, a
notice to be provided by the agency con-
tracting officer, advising the labor union or
workers’ representative of the contractor’s
commitments under section 202 of Executive
Order 11246 of September 24, 1965, and shall
post copies of the notice in conspicuous
places available to employees and applicants
for employment.

(4) The contractor will comply with all
provisions of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regulations,
and relevant orders of the Secretary of
Labor.

(5) The contractor will furnish all informa-
tion and reports required by Executive Order
11246 of September 24, 1965, and by the rules,
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regulations, and orders of the Secretary of
Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by
the contracting agency and the Secretary of
Labor for purposes of investigation to ascer-
tain compliance with such rules, regulations,
and orders.

(6) In the event of the contractor’s non-
compliance with the nondiscrimination
clauses of this contract or with any of such
rules, regulations, or orders, this contract
may be canceled, terminated or suspended in
whole or in part and the contractor may be
declared ineligible for further Government
contracts in accordance with procedures au-
thorized in Executive Order 11246 of Sep-
tember 24, 1965, and such other sanctions
may be imposed and remedies invoked as
provided in Executive Order 11246 of Sep-
tember 24, 1965, or by rule, regulation, or
order of the Secretary of Labor, or as other-
wise provided by law.

(7) the contractor will include the provi-
sions of paragraphs (1) through (7) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order 11246 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or ven-
dor. The contractor will take such action
with respect to any subcontract or purchase
order as may be directed by the Secretary of
Labor as a means of enforcing such provi-
sions including sanctions for noncompliance:
Provided, however, that in the event the con-
tractor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction, the con-
tractor may request the United States to
enter into such litigation to protect the in-
terests of the United States.

(b) Federally assisted construction con-
tracts. (1) Except as otherwise provided,
each administering agency shall re-
quire the inclusion of the following
language as a condition of any grant,
contract, loan, insurance, or guarantee
involving federally assisted construc-
tion which is not exempt from the re-
quirements of the equal opportunity
clause:

The applicant hereby agrees that it will in-
corporate or cause to be incorporated into
any contract for construction work, or modi-
fication thereof, as defined in the regula-
tions of the Secretary of Labor at 41 CFR
Chapter 60, which is paid for in whole or in
part with funds obtained from the Federal
Government or borrowed on the credit of the
Federal Government pursuant to a grant,
contract, loan insurance, or guarantee, or
undertaken pursuant to any Federal pro-
gram involving such grant, contract, loan,
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insurance, or guarantee, the following equal
opportunity clause:

During the performance of this contract,
the contractor agrees as follows:

(1) The contractor will not discriminate
against any employee or applicant for em-
ployment because of race, color, religion,
sex, or national origin. The contractor will
take affirmative action to ensure that appli-
cants are employed, and that employees are
treated during employment without regard
to their race, color, religion, sex, or national
origin. such action shall include, but not be
limited to the following: Employment, up-
grading, demotion, or transfer; recruitment
or recruitment advertising; layoff or termi-
nation; rates of pay or other forms of com-
pensation; and selection for training, includ-
ing apprenticeship. The contractor agrees to
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided setting forth the provi-
sions of this nondiscrimination clause.

(2) The contractor will, in all solicitations
or advertisements for employees placed by or
on behalf of the contractor, state that all
qualified applicants will receive consider-
ations for employment without regard to
race, color, religion, sex, or national origin.

(3) The contractor will send to each labor
union or representative of workers with
which he has a collective bargaining agree-
ment or other contract or understanding, a
notice to be provided advising the said labor
union or workers’ representatives of the con-
tractor’s commitments under this section,
and shall post copies of the notice in con-
spicuous places available to employees and
applicants for employment.

(4) The contrator will comply with all pro-
visions of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regulations,
and relevant orders of the Secretary of
Labor.

(5) The contractor will furnish all informa-
tion and reports required by Executive Order
11246 of September 24, 1965, and by rules, reg-
ulations, and orders of the Secretary of
Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by
the administering agency and the Secretary
of Labor for purposes of investigation to as-
certain compliance with such rules, regula-
tions, and orders.

(6) In the event of the contractor’s non-
compliance with the nondiscrimination
clauses of this contract or with any of the
said rules, regulations, or orders, this con-
tract may be canceled, terminated, or sus-
pended in whole or in part and the con-
tractor may be declared ineligible for further
Government contracts or federally assisted
construction contracts in accordance with
procedures authorized in Executive Order
11246 of September 24, 1965, and such other
sanctions may be imposed and remedies in-
voked as provided in Executive Order 11246 of
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September 24, 1965, or by rule, regulation, or
order of the Secretary of Labor, or as other-
wise provided by law.

(7) The contractor will include the portion
of the sentence immediately preceding para-
graph (1) and the provisions of paragraphs (1)
through (7) in every subcontract or purchase
order unless exempted by rules, regulations,
or orders of the Secretary of Labor issued
pursuant to section 204 of Executive Order
11246 of September 24, 1965, so that such pro-
visions will be binding upon each subcon-
tractor or vendor. The contractor will take
such action with respect to any subcontract
or purchase order as the administering agen-
cy may direct as a means of enforcing such
provisions, including sanctions for non-
compliance: Provided, however, That in the
event a contractor becomes involved in, or is
threatened with, litigation with a subcon-
tractor or vendor as a result of such direc-
tion by the administering agency the con-
tractor may request the United States to
enter into such litigation to protect the in-
terests of the United States.

The applicant further agrees that it will be
bound by the above equal opportunity clause
with respect to its own employment prac-
tices when it participates in federally as-
sisted construction work: Provided, That if
the applicant so participating is a State or
local government, the above equal oppor-
tunity clause is not applicable to any agen-
cy, instrumentality or subdivision of such
government which does not participate in
work on or under the contract.

The applicant agrees that it will assist and
cooperate actively with the administering
agency and the Secretary of Labor in obtain-
ing the compliance of contractors and sub-
contractors with the equal opportunity
clause and the rules, regulations, and rel-
evant orders of the Secretary of Labor, that
it will furnish the administering agency and
the Secretary of Labor such information as
they may require for the supervision of such
compliance, and that it will otherwise assist
the administering agency in the discharge of
the agency’s primary responsibility for se-
curing compliance.

The applicant further agrees that it will
refrain from entering into any contract or
contract modification subject to Executive
Order 11246 of September 24, 1965, with a con-
tractor debarred from, or who has not dem-
onstrated eligibility for, Government con-
tracts and federally assisted construction
contracts pursuant to the Executive order
and will carry out such sanctions and pen-
alties for violation of the equal opportunity
clause as may be imposed upon contractors
and subcontractors by the administering
agency or the Secretary of Labor pursuant
to Part II, Subpart D of the Executive order.
In addition, the applicant agrees that if it
fails or refuses to comply with these under-
takings, the administering agency may take

97

§60-1.5

any or all of the following actions: Cancel,
terminate, or suspend in whole or in part
this grant (contract, loan, insurance, guar-
antee); refrain from extending any further
assistance to the applicant under the pro-
gram with respect to which the failure or re-
fund occurred until satisfactory assurance of
future compliance has been received from
such applicant; and refer the case to the De-
partment of Justice for appropriate legal
proceedings.

(c) Subcontracts. Each nonexempt
prime contractor or subcontractor
shall include the equal opportunity

clause in each of its nonexempt sub-
contracts.

(d) Incorporation by reference. The
equal opportunity clause may be incor-
porated by reference in all Government
contracts and subcontracts, including
Government bills of lading, transpor-
tation requests, contracts for deposit
of Government funds, and contracts for
issuing and paying U.S. savings bonds
and notes, and such other contracts
and subcontracts as the Deputy Assist-
ant Secretary may designate.

(e) Incorporation by operation of the
order. By operation of the order, the
equal opportunity clause shall be con-
sidered to be a part of every contract
and subcontract required by the order
and the regulations in this part to in-
clude such a clause whether or not it is
physically incorporated in such con-
tracts and whether or not the contract
between the agency and the contractor
is written.

(f) Adaptation of language. Such nec-
essary changes in language may be
made in the equal opportunity clause
as shall be appropriate to identify
properly the parties and their under-
takings.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.5 Exemptions.

(a) General—(1) Transactions of 310,000
or under. Contracts and subcontracts
not exceeding $10,000, other than Gov-
ernment bills of lading, and other than
contracts and subcontracts with de-
positories of Federal funds in any
amount and with financial institutions
which are issuing and paying agents for
U.S. savings bonds and savings notes,
are exempt from the requirements of
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the equal opportunity clause. In deter-
mining the applicability of this exemp-
tion to any federally assisted construc-
tion contract, or subcontract there-
under, the amount of such contract or
subcontract rather than the amount of
the Federal financial assistance shall
govern. No agency, contractor, or sub-
contractor shall procure supplies or
services in a manner so as to avoid ap-
plicability of the equal opportunity
clause: Provided, that where a con-
tractor has contracts or subcontracts
with the Government in any 12-month
period which have an aggregate total
value (or can reasonably be expected to
have an aggregate total value) exceed-
ing $10,000, the $10,000 or under exemp-
tion does not apply, and the contracts
are subject to the order and the regula-
tions issued pursuant thereto regard-
less of whether any single contract ex-
ceeds $10,000.

(2) Contracts and subcontracts for in-
definite quantities. With respect to con-
tracts and subcontracts for indefinite
quantities (including, but not limited
to, open end contracts, requirement-
type contracts, Federal Supply Sched-
ule contracts, ‘‘call-type’ contracts,
and purchase notice agreements), the
equal opportunity clause shall be in-
cluded unless the purchaser has reason
to believe that the amount to be or-
dered in any year under such contract
will not exceed $10,000. The applica-
bility of the equal opportunity clause
shall be determined by the purchaser
at the time of award for the first year,
and annually thereafter for succeeding
years, if any. Notwithstanding the
above, the equal opportunity clause
shall be applied to such contract when-
ever the amount of a single order ex-
ceeds $10,000. Once the equal oppor-
tunity clause is determined to be appli-
cable, the contract shall continue to be
subject to such clause for its duration,
regardless of the amounts ordered, or
reasonably expected to be ordered in
any year.

(3) Work outside the United States.
Contracts and subcontracts are exempt
from the requirements of the equal op-
portunity clause with regard to work
performed outside the United States by
employees who were not recruited
within the United States.
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(4) Contracts with State or local govern-
ments. The requirements of the equal
opportunity clause in any contract or
subcontract with a State or local gov-
ernment (or any agency, instrumen-
tality or subdivision thereof) shall not
be applicable to any agency, instru-
mentality or subdivision of such gov-
ernment which does not participate in
work on or under the contract or sub-
contract. In addition, any agency, in-
strumentality or subdivision of such
government, except for educational in-
stitutions and medical facilities, are
exempt from the requirements of filing
the annual compliance report provided
for by §60-1.7(a)(1) and maintaining a
written affirmative action compliance
program prescribed by §60-1.40 and
Part 60-2 of this chapter.

(5) Contracts with religious entities.
Section 202 of Executive Order 11246, as
amended, shall not apply to a Govern-
ment contractor or subcontractor that
is a religious corporation, association,
educational institution, or society,
with respect to the employment of in-
dividuals of a particular religion to
perform work connected with the car-
rying on by such corporation, associa-
tion, educational institution, or soci-
ety of its activities. Such contractors
and subcontractors are not exempted
or excused from complying with the
other requirements contained in this
Order.

(6) Contracts with certain educational
institutions. It shall not be a violation
of the equal opportunity clause for a
school, college, university, or other
educational institution or institution
of learning to hire and employ employ-
ees of a particular religion if such
school, college, university, or other
educational institution or institution
of learning is, in whole or in substan-
tial part, owned, supported, controlled,
or managed by a particular religion or
by a particular religious corporation,
association, or society, or if the cur-
riculum of such school, college, univer-
sity, or other educational institution
or institution of learning is directed
toward the propagation of a particular
religion. The primary thrust of this
provision is directed at religiously ori-
ented church-related colleges and uni-
versities and should be so interpreted.
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(T) Work on or near Indian reservations.
It shall not be a violation of the equal
opportunity clause for a construction
or nonconstruction contractor to ex-
tend a publicly announced preference
in employment to Indians living on or
near an Indian reservation in connec-
tion with employment opportunities on
or near an Indian reservation. The use
of the word ‘‘near’” would include all
that area where a person seeking em-
ployment could reasonably be expected
to commute to and from in the course
of a work day. Contractors or sub-
contractors extending such a pref-
erence shall not, however, discriminate
among Indians on the basis of religion,
sex, or tribal affiliation, and the use of
such a preference shall not excuse a
contractor from complying with the
other requirements contained in this
chapter.

(b) Specific contracts and facilities—(1)
Specific contracts. The Deputy Assistant
Secretary may exempt an agency or
any person from requiring the inclu-
sion of any or all of the equal oppor-
tunity clause in any specific contract
or subcontract when he deems that spe-
cial circumstances in the national in-
terest so require. The Deputy Assistant
Secretary may also exempt groups or
categories of contracts or subcontracts
of the same type where he finds it im-
practicable to act upon each request
individually or where group exemp-
tions will contribute to convenience in
the administration of the order.

(2) Facilities not connected with con-
tracts. The Deputy Assistant Secretary
may exempt from the requirements of
the equal opportunity clause any of a
prime contractor’s or subcontractor’s
facilities which he finds to be in all re-
spects separate and distinct from ac-
tivities of the prime contractor or sub-
contractor related to the performance
of the contract or subcontract, pro-
vided that he also finds that such an
exemption will not interfere with or
impede the effectuation of the order.

(c) National security. Any requirement
set forth in these regulations in this
part shall not apply to any contract or
subcontract whenever the head of an
agency determines that such contract
or subcontract is essential to the na-
tional security and that its award
without complying with such require-
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ment is necessary to the national secu-
rity. Upon making such a determina-
tion, the head of the agency will notify
the Deputy Assistant Secretary in
writing within 30 days.

(d) Withdrawal of exemption. When
any contract or subcontract is of a
class exempted under this section, the
Deputy Assistant Secretary may with-
draw the exemption for a specific con-
tract or subcontract or group of con-
tracts or subcontracts when in his
judgment such action is necessary or
appropriate to achieve the purposes of
the order. Such withdrawal shall not
apply to contracts or subcontracts
awarded prior to the withdrawal, ex-
cept that in procurements entered into
by formal advertising, or the various
forms of restricted formal advertising,
such withdrawal shall not apply unless
the withdrawal is made more than 10
calendar days before the date set for
the opening of the bids.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978, as amended at 62 FR 66971, Dec. 22, 1997;
68 FR 56393, Sept. 30, 2003]

§60-1.6 [Reserved]

§60-1.7 Reports and other required in-
formation.

(a) Requirements for prime contractors
and subcontractors. (1) Each prime con-
tractor and subcontractor shall file an-
nually, on or before the September 30,
complete and accurate reports on
Standard Form 100 (EEO-1) promul-
gated jointly by the Office of Federal
Contract Compliance Programs, the
Equal Employment Opportunity Com-
mission and Plans for Progress or such
form as may hereafter be promulgated
in its place if such prime contractor or
subcontractor (i) is not exempt from
the provisions of these regulations in
accordance with §60-1.5; (ii) has 50 or
more employees; (iii) is a prime con-
tractor or first tier subcontractor; and
(iv) has a contract, subcontract or pur-
chase order amounting to $50,000 or
more or serves as a depository of Gov-
ernment funds in any amount, or is a
financial institution which is an
issuing and paying agent for U.S. sav-
ings bonds and savings notes: Provided,
That any subcontractor below the first
tier which performs construction work
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at the site of construction shall be re-
quired to file such a report if it meets
requirements of paragraphs (a)(1) (i),
(ii), and (iv) of this section.

(2) Bach person required by §60-
1.7(a)(1) to submit reports shall file
such a report with the contracting or
administering agency within 30 days
after the award to him of a contract or
subcontract, unless such person has
submitted such a report within 12
months preceding the date of the
award. Subsequent reports shall be sub-
mitted annually in accordance with
§60-1.7(a)(1), or at such other intervals
as the Deputy Assistant Secretary may
require. The Deputy Assistant Sec-
retary may extend the time for filing
any report.

(3) The Deputy Assistant Secretary
or the applicant, on their own motions,
may require a contractor to keep em-
ployment or other records and to fur-
nish, in the form requested, within rea-
sonable limits, such information as the
Deputy Assistant Secretary or the ap-
plicant deems necessary for the admin-
istration of the order.

(4) Failure to file timely, complete
and accurate reports as required con-
stitutes noncompliance with the prime
contractor’s or subcontractor’s obliga-
tions under the equal opportunity
clause and is ground for the imposition
by the Deputy Assistant Secretary, an
applicant, prime contractor or subcon-
tractor, of any sanctions as authorized
by the order and the regulations in this
part.

(b) Requirements for bidders or prospec-
tive contractors—(1) Certification of com-
pliance with Part 60-2: Affirmative Action
Programs. BEach agency shall require
each bidder or prospective prime con-
tractor and proposed subcontractor,
where appropriate, to state in the bid
or in writing at the outset of negotia-
tions for the contract: (i) Whether it
has developed and has on file at each
establishment affirmative action pro-
grams pursuant to Part 60-2 of this
chapter; (ii) whether it has partici-
pated in any previous contract or sub-
contract subject to the equal oppor-
tunity clause; (iii) whether it has filed
with the Joint Reporting Committee,
the Deputy Assistant Secretary or the
Equal Employment Opportunity Com-
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mission all reports due under the appli-
cable filing requirements.

(2) Additional information. A bidder or
prospective prime contractor or pro-
posed subcontractor shall be required
to submit such information as the Dep-
uty Assistant Secretary requests prior
to the award of the contract or sub-
contract. When a determination has
been made to award the contract or
subcontract to a specific contractor,
such contractor shall be required, prior
to award, or after the award, or both,
to furnish such other information as
the applicant or the Deputy Assistant
Secretary requests.

(c) Use of reports. Reports filed pursu-
ant to this section shall be used only in
connection with the administration of
the order, the Civil Rights Act of 1964,
or in furtherance of the purposes of the
order and said Act.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.8 Segregated facilities.

To comply with its obligations under
the Order, a contractor must ensure
that facilities provided for employees
are provided in such a manner that seg-
regation on the basis of race, color, re-
ligion, sex or national origin cannot re-
sult. The contractor may neither re-
quire such segregated use by written or
oral policies nor tolerate such use by
employee custom. The contractor’s ob-
ligation extends further to ensuring
that its employees are not assigned to
perform their services at any location,
under the contractor’s control, where
the facilities are segregated. This obli-
gation extends to all contracts con-
taining the equal opportunity clause
regardless of the amount of the con-
tract. The term ‘‘facilities,” as used in
this section, means waiting rooms,
work areas, restaurants and other eat-
ing areas, time clocks, restrooms, wash
rooms, locker rooms, and other storage
or dressing areas, parking lots, drink-
ing fountains, recreation or entertain-
ment areas, transportation, and hous-
ing provided for employees; Provided,
That separate or single-user restrooms
and necessary dressing or sleeping
areas shall be provided to assure pri-
vacy between the sexes.

[62 FR 44189, Aug. 19, 1997]
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§60-1.9 Compliance by labor wunions
and by recruiting and training
agencies.

(a) Whenever compliance with the
equal opportunity clause may neces-
sitate a revision of a collective bar-
gaining agreement the labor union or
unions which are parties to such an
agreement shall be given an adequate
opportunity to present their views to
the Deputy Assistant Secretary.

(b) The Deputy Assistant Secretary
shall use his best efforts, directly and
through agencies, contractors, sub-
contractors, applicants, State and local
officials, public and private agencies,
and all other available instrumental-
ities, to cause any labor union, recruit-
ing and training agency or other rep-
resentative of workers who are or may
be engaged in work under contracts
and subcontracts to cooperate with,
and to comply in the implementation
of, the purposes of the order.

(c) In order to effectuate the purposes
of paragraph (a) of this section, the
Deputy Assistant Secretary may hold
hearings, public or private, with re-
spect to the practices and policies of
any such labor union or recruiting and
training agency.

(d) The Deputy Assistant Secretary
may notify any Federal, State, or local
agency of his conclusions and rec-
ommendations with respect to any
such labor organization or recruiting
and training agency which in his judg-
ment has failed to cooperate with him-
self, agencies, prime contractors, sub-
contractors, or applicants in carrying
out the purposes of the order. The Dep-
uty Assistant Secretary also may no-
tify the Equal Employment Oppor-
tunity Commission, the Department of
Justice, or other appropriate Federal
agencies whenever he has reason to be-
lieve that the practices of any such
labor organization or agency violates
title VII of the Civil Rights Act of 1964
or other provisions of Federal law.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.10 Foreign government
tices.

Contractors shall not discriminate on
the basis of race, color, religion, sex, or
national origin when hiring or making
employee assignments for work to be

prac-

§60-1.11

performed in the United States or
abroad. Contractors are exempted from
this obligation only when hiring per-
sons outside the United States for
work to be performed outside the
United States (see 41 CFR 60-1.5(a)(3)).
Therefore, a contractor hiring workers
in the United States for either Federal
or nonfederally connected work shall
be in violation of Executive Order
11246, as amended, by refusing to em-
ploy or assign any person because of
race, color, religion, sex, or national
origin regardless of the policies of the
country where the work is to be per-
formed or for whom the work will be
performed. Should any contractor be
unable to acquire a visa of entry for
any employee or potential employee to
a country in which or with which it is
doing business, and which refusal it be-
lieves is due to the race, color, religion,
sex, or national origin of the employee
or potential employee, the contractor
must immediately notify the Depart-
ment of State and the Deputy Assist-
ant Secretary of such refusal.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.11 Payment or reimbursement
of membership fees and other ex-
penses to private clubs.

(a)(1) A contractor which maintains a
policy or practice of paying member-
ship fees or other expenses for em-
ployee participation in private clubs or
organizations shall ensure that the pol-
icy or practice is administered without
regard to the race, color, religion, sex,
or national origin of employees.

(2) Payment or reimbursement by
contractors of membership fees and
other expenses for participation by
their employees in a private club or or-
ganization which bars, restricts or lim-
its its membership on the basis of race,
color, sex, religion, or national origin
constitutes a violation of Executive
Order 11246 except where the con-
tractor can provide evidence that such
restrictions or limitations do not
abridge the promotional opportunities,
status, compensation or other terms
and conditions of employment of those
of its employees barred from member-
ship because of their race, color, reli-
gion, sex, or national origin. OFCCP
shall provide the contractor with the
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opportunity to present evidence in de-
fense of its actions.

(b) The contractor has the responsi-
bility of determining whether the club
or organization restricts membership
on the basis of race, color, religion,
sex, or national origin. The contractor
may make separate determinations for
different chapters of an organization,
and where it does so, may limit any
necessary corrective action to the par-
ticular chapters which observe dis-
criminatory membership policies and
practices.

[46 FR 3896, Jan. 16, 1981]

EFFECTIVE DATE NOTE: At 46 FR 3896, Jan.
16, 1981, §60-1.11 was added. At 46 FR 18951,
Mar. 27, 1981, the effective date was deferred
until further notice.

§60-1.12 Record retention.

(a) General requirements. Any Dper-
sonnel or employment record made or
kept by the contractor shall be pre-
served by the contractor for a period of
not less than two years from the date
of the making of the record or the per-
sonnel action involved, whichever oc-
curs later. However, if the contractor
has fewer than 150 employees or does
not have a Government contract of at
least $150,000, the minimum record re-
tention period shall be one year from
the date of the making of the record or
the personnel action involved, which-
ever occurs later. Such records include,
but are not necessarily limited to,
records pertaining to hiring, assign-
ment, promotion, demotion, transfer,
lay off or termination, rates of pay or
other terms of compensation, and se-
lection for training or apprenticeship,
and other records having to do with re-
quests for reasonable accommodation,
the results of any physical examina-
tion, job advertisements and postings,
applications, resumes, and any and all
expressions of interest through the
Internet or related electronic data
technologies as to which the con-
tractor considered the individual for a
particular position, such as on-line re-
sumes or internal resume databases,
records identifying job seekers con-
tacted regarding their interest in a
particular position (for purposes of rec-
ordkeeping with respect to internal re-
sume databases, the contractor must
maintain a record of each resume
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added to the database, a record of the
date each resume was added to the
database, the position for which each
search of the database was made, and
corresponding to each search, the sub-
stantive search criteria used and the
date of the search; for purposes of rec-
ordkeeping with respect to external re-
sume databases, the contractor must
maintain a record of the position for
which each search of the database was
made, and corresponding to each
search, the substantive search criteria
used, the date of the search, and the re-
sumes of job seekers who met the basic
qualifications for the particular posi-
tion who are considered by the con-
tractor), regardless of whether the in-
dividual qualifies as an Internet Appli-
cant under 41 CFR 60-1.3, tests and test
results, and interview notes. The term
“personnel records relevant to the
complaint,” for example, would include
personnel or employment records relat-
ing to the complainant and to all other
employees holding positions similar to
that held or sought by the complainant
and application forms or test papers
submitted by unsuccessful applicants
and by all other candidates for the
same position as that for which the
complainant unsuccessfully applied.
Where a compliance evaluation has
been initiated, all personnel and em-
ployment records described above are
relevant until OFCCP makes a final
disposition of the evaluation.

(b) Affirmative action programs. A con-
tractor establishment required under
§60-1.40 to develop and maintain a
written affirmative action program
(AAP) must maintain its current AAP
and documentation of good faith effort,
and must preserve its AAP and docu-
mentation of good faith effort for the
immediately preceding AAP year, un-
less it was not then covered by the
AAP requirement.

(c) Contractor identification of record.
(1) For any record the contractor main-
tains pursuant to this section, the con-
tractor must be able to identify:

(i) The gender, race, and ethnicity of
each employee; and

(ii) Where possible, the gender, race,
and ethnicity of each applicant or
Internet Applicant as defined in 41 CFR
60-1.3, whichever is applicable to the
particular position.
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(2) The contractor must supply this
information to the Office of Federal
Contract Compliance Programs upon
request.

(d) Adverse impact evaluations. When
evaluating whether a contractor has
maintained information on impact and
conducted an adverse impact analysis
under part 60-3 with respect to Internet
hiring procedures, OFCCP will require
only those records relating to the anal-
yses of the impact of employee selec-
tion procedures on Internet Applicants,
as defined in 41 CFR 60-1.3, and those
records relating to the analyses of the
impact of employment tests that are
used as employee selection procedures,
without regard to whether the tests
were administered to Internet Appli-
cants, as defined in 41 CFR 60-1.3.

(e) Failure to preserve records. Failure
to preserve complete and accurate
records as required by paragraphs (a)
through (c) of this section constitutes
noncompliance with the contractor’s
obligations under the Executive Order
and this part. Where the contractor has
destroyed or failed to preserve records
as required by this section, there may
be a presumption that the information
destroyed or not preserved would have
been unfavorable to the contractor:
Provided, That this presumption shall
not apply where the contractor shows
that the destruction or failure to pre-
serve records results from the -cir-
cumstances that are outside of the con-
tractor’s control.

[656 FR 68042, Nov. 13, 2000, as amended at 70
FR 58962, Oct. 7, 2005]

Subpart B—General Enforcement;
Compliance Review and
Complaint Procedure

§60-1.20 Compliance evaluations.

(a) OFCCP may conduct compliance
evaluations to determine if the con-
tractor maintains nondiscriminatory
hiring and employment practices and is
taking affirmative action to ensure
that applicants are employed and that
employees are placed, trained, up-
graded, promoted, and otherwise treat-
ed during employment without regard
to race, color, religion, sex, or national
origin. A compliance evaluation may
consist of any one or any combination

§60-1.20

of the following investigative proce-
dures:

(1) Compliance review. A comprehen-
sive analysis and evaluation of the hir-
ing and employment practices of the
contractor, the written affirmative ac-
tion program, and the results of the af-
firmative action efforts undertaken by
the contractor. A compliance review
may proceed in three stages:

(i) A desk audit of the written AAP
and supporting documentation to de-
termine whether all elements required
by the regulations in this part are in-
cluded, whether the AAP meets agency
standards of reasonableness, and
whether the AAP and supporting docu-
mentation satisfy agency standards of
acceptability. The desk audit is con-
ducted at OFCCP offices, except in the
case of preaward reviews. In a preaward
review, the desk audit normally is con-
ducted at the contractor’s establish-
ment.

(ii) An on-site review, conducted at
the contractor’s establishment to in-
vestigate unresolved problem areas
identified in the AAP and supporting
documentation during the desk audit,
to verify that the contractor has im-
plemented the AAP and has complied
with those regulatory obligations not
required to be included in the AAP, and
to examine potential instances or
issues of discrimination. An on-site re-
view normally will involve an examina-
tion of the contractor’s personnel and
employment policies, inspection and
copying of documents related to em-
ployment actions, and interviews with
employees, supervisors, managers, hir-
ing officials; and

(iii) Where necessary, an off-site
analysis of information supplied by the
contractor or otherwise gathered dur-
ing or pursuant to the on-site review.

(2) Off-site review of records. An anal-
ysis and evaluation of the AAP (or any
part thereof) and supporting docu-
mentation, and other documents re-
lated to the contractor’s personnel
policies and employment actions that
may be relevant to a determination of
whether the contractor has complied
with the requirements of the Executive
Order and regulations;

(3) Compliance check. A determination
of whether the contractor has main-
tained records consistent with §60-1.12;
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at the contractor’s option the docu-
ments may be provided either on-site
or off-site; or

(4) Focused review. An on-site review
restricted to one or more components
of the contractor’s organization or one
or more aspects of the contractor’s em-
ployment practices.

(b) Where deficiencies are found to
exist, reasonable efforts shall be made
to secure compliance through concilia-
tion and persuasion. Before the con-
tractor can be found to be in compli-
ance with the order, it must make a
specific commitment, in writing, to
correct any such deficiencies. The com-
mitment must include the precise ac-
tion to be taken and dates for comple-
tion. The time period allotted shall be
no longer than the minimum period
necessary to effect such changes. Upon
approval of the commitment, the con-
tractor may be considered in compli-
ance, on condition that the commit-
ments are faithfully kept. The con-
tractor shall be notified that making
such commitments does not preclude
future determinations of noncompli-
ance based on a finding that the com-
mitments are not sufficient to achieve
compliance.

(c) [Reserved]

(d) Preaward compliance evaluations.
Each agency shall include in the invi-
tation for bids for each formally adver-
tised nonconstruction contract or state
at the outset of negotiations for each
negotiated contract, that if the award,
when let, should total $10 million or
more, the prospective contractor and
its known first-tier subcontractors
with subcontracts of $10 million or
more shall be subject to a compliance
evaluation before the award of the con-
tract unless OFCCP has conducted an
evaluation and found them to be in
compliance with the Order within the
preceding 24 months. The awarding
agency will notify OFCCP and request
appropriate action and findings in ac-
cordance with this subsection. Within
15 days of the notice OFCCP will in-
form the awarding agency of its inten-
tion to conduct a preaward compliance
evaluation. If OFCCP does not inform
the awarding agency within that period
of its intention to conduct a preaward
compliance evaluation, clearance shall
be presumed and the awarding agency
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is authorized to proceed with the
award. If OFCCP informs the awarding
agency of its intention to conduct a
preaward compliance evaluation,
OFCCP shall be allowed an additional
20 days after the date that it so in-
forms the awarding agency to provide
its conclusions. If OFCCP does not pro-
vide the awarding agency with its con-
clusions within that period, clearance
shall be presumed and the awarding
agency is authorized to proceed with
the award.

(e) Submission of Documents; Standard
Affirmative Action Formats. Each prime
contractor or subcontractor with 50 or
more employees and a contract of
$50,000 or more is required to develop a
written affirmative action program for
each of its establishments (§60-1.40). If
a contractor fails to submit an affirma-
tive action program and supporting
documents, including the workforce
analysis, within 30 days of a request,
the enforcement procedures specified
in §60-1.26(b) shall be applicable. Con-
tractors may reach agreement with
OFCCP on nationwide AAP formats or
on frequency of updating statistics.

(f) Confidentiality and relevancy of in-
formation. If the contractor is con-
cerned with the confidentiality of such
information as lists of employee
names, reasons for termination, or pay
data, then alphabetic or numeric cod-
ing or the use of an index of pay and
pay ranges, consistent with the ranges
assigned to each job group, are accept-
able for purposes of the compliance
evaluation. The contractor must pro-
vide full access to all relevant data on-
site as required by §60-1.43. Where nec-
essary, the compliance officer may
take information made available dur-
ing the on-site evaluation off-site for
further analysis. An off-site analysis
should be conducted where issues have
arisen concerning deficiencies or an ap-
parent violation which, in the judg-
ment of the compliance officer, should
be more thoroughly analyzed off-site
before a determination of compliance
is made. The contractor must provide
all data determined by the compliance
officer to be necessary for off-site anal-
ysis. Such data may only be coded if
the contractor makes the key to the
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code available to the compliance offi-
cer. If the contractor believes that par-
ticular information which is to be
taken off-site is not relevant to com-
pliance with the Executive Order, the
contractor may request a ruling by the
OFCCP District/Area Director. The
OFCCP District/Area Director shall
issue a ruling within 10 days. The con-
tractor may appeal that ruling to the
OFCCP Regional Director within 10
days. The Regional Director shall issue
a final ruling within 10 days. Pending a
final ruling, the information in ques-
tion must be made available to the
compliance officer off-site, but shall be
considered a part of the investigatory
file and subject to the provisions of
paragraph (g) of this section. The agen-
cy shall take all necessary precautions
to safeguard the confidentiality of such
information until a final determina-
tion is made. Such information may
not be copied by OFCCP and access to
the information shall be limited to the
compliance officer and personnel in-
volved in the determination of rel-
evancy. Data determined to be not rel-
evant to the investigation will be re-
turned to the contractor immediately.

(g) Public Access to Information.
OFCCP will treat information obtained
in the compliance evaluation as con-
fidential to the maximum extent the
information is exempt from public dis-
closure under the Freedom of Informa-
tion Act, 5 U.S.C. 552. It is the practice
of OFCCP not to release data where the
contractor is still in business, and the
contractor indicates, and through the
Department of Labor review process it
is determined, that the data are con-
fidential and sensitive and that the re-
lease of data would subject the con-
tractor to commercial harm.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978, as amended at 62 FR 44189, Aug. 19, 1997;
70 FR 36265, June 22, 2005]

§60-1.21 Filing complaints.

Complaints shall be filed within 180
days of the alleged violation unless the
time for filing is extended by the Dep-
uty Assistant Secretary for good cause
shown.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978, as amended at 62 FR 66971, Dec. 22, 1997]

§60-1.24

§60-1.22 Where to file.

Complaints may be filed with the
OFCCP, 200 Constitution Avenue, NW.,
Washington, DC 20210, or with any
OFCCP regional or area office.

§60-1.23 Contents of complaint.

(a) The complaint shall include the
name, address, and telephone number
of the complainant, the name and ad-
dress of the contractor or subcon-
tractor committing the alleged dis-
crimination, a description of the acts
considered to be discriminatory, and
any other pertinent information which
will assist in the investigation and res-
olution of the complaint. The com-
plaint shall be signed by the complain-
ant or his/her authorized representa-
tive. Complaints alleging class-type
violations which do not identify the al-
leged discriminatee or discriminatees
will be accepted, provided the other re-
quirements of this paragraph are met.

(b) If a complaint contains incom-
plete information, OFCCP shall seek
the needed information from the com-
plainant. In the event such information
is not furnished to the Deputy Assist-
ant Secretary within 60 days of the
date of such request, the case may be
closed.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.24 Processing of matters.

(a) Complaints. OFCCP may refer ap-
propriate complaints to the Equal Em-
ployment Opportunity Commission
(EEOC) for processing under Title VII
of the Civil Rights Act of 1964, as
amended, rather than processing under
E.O. 11246 and the regulations in this
chapter. Upon referring complaints to
the EEOC, OFCCP shall promptly no-
tify complainant(s) and the contractor
of such referral.

(b) Complaint investigations. In con-
ducting complaint investigations,
OFCCP shall, as a minimum, conduct a
thorough evaluation of the allegations
of the complaint and shall be respon-
sible for developing a complete case
record. The case record should contain
the name, address, and telephone num-
ber of each person interviewed, the
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interview statements, copies, tran-
scripts, or summaries (where appro-
priate) of pertinent documents, a ref-
erence to at least one covered contract,
and a narrative report of the investiga-
tion with references to exhibits and
other evidence which relate to the al-
leged violations.

(c)(1) [Reserved]

(2) If any complaint investigation or
compliance review indicates a viola-
tion of the equal opportunity clause,
the matter should be resolved by infor-
mal means whenever possible. Such in-
formal means may include the holding
of a compliance conference.

(3) Where any complaint investiga-
tion or compliance review indicates a
violation of the equal opportunity
clause and the matter has not been re-
solved by informal means, the Deputy
Assistant Secretary shall proceed in
accordance with §60-1.26.

(4) When a prime contractor or sub-
contractor, without a hearing, shall
have complied with the recommenda-
tions or orders of the Deputy Assistant
Secretary and Dbelieves such rec-
ommendations or orders to be erro-
neous, he shall, upon filing a request
therefor within ten days of such com-
pliance, be afforded an opportunity for
a hearing and review of the alleged er-
roneous action.

(5) For reasonable cause shown, the
Deputy Assistant Secretary may recon-
sider or cause to be reconsidered any
matter on his/her own motion or pursu-
ant to a request.

(d) Reports to the Deputy Assistant Sec-
retary. (1) With the exception of com-
plaints which have been referred to
EEOC, within 60 days from receipt of a
complaint or within such additional
time as may be allowed by the Deputy
Assistant Secretary for good cause
shown, the complaint shall be proc-
essed and the case record developed
containing the following information:

(i) Name and address of the com-
plainant;

(ii) Brief summary of findings, in-
cluding a statement regarding the con-
tractor’s compliance or noncompliance
with the requirements of the equal op-
portunity clause;

(iii) A statement of the disposition of
the case, including any corrective ac-
tion taken and any sanctions or pen-
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alties imposed or, whenever appro-
priate, the recommended corrective ac-
tion and sanctions or penalties.

(2) A written report of every
preaward compliance review required
by this regulation or otherwise re-
quired by the Deputy Assistant Sec-
retary, shall be developed and main-
tained.

(3) A written report of every other
compliance review or any other matter
processed involving an apparent viola-
tion of the equal opportunity clause
shall be made. Such report shall con-
tain a brief summary of the findings,
including a statement of conclusions
regarding the contractor’s compliance
or noncompliance with the require-
ments of the order, and a statement of
the disposition of the case, including
any corrective action taken or rec-
ommended and any sanctions or pen-
alties imposed or recommended.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.25 Assumption of jurisdiction by
or referrals to the Deputy Assistant
Secretary.

The Deputy Assistant Secretary may
inquire into the status of any matter
pending before an agency. Where he
considers it necessary or appropriate to
the achievement of the purposes of the
order, he may assume jurisdiction over
the matter and proceed as provided
herein. Whenever the Deputy Assistant
Secretary assumes jurisdiction over
any matter, or an agency refers any
matter he may conduct, or have con-
ducted, such investigations, hold such
hearings, make such findings, issue
such recommendations and directives,
order such sanctions and penalties, and
take such other action as may be nec-
essary or appropriate to achieve the
purposes of the order. The Deputy As-
sistant Secretary shall promptly notify
the agency of any corrective action to
be taken or any sanctions to be taken
or any sanction to be imposed by the
agency. The agency shall take such ac-
tion, and report the results thereof to
the Deputy Assistant Secretary within
the time specified.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]
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§60-1.26 Enforcement proceedings.

(a) General. (1) Violations of the
Order, the equal opportunity clause,
the regulations in this chapter, or ap-
plicable construction industry equal
employment opportunity requirements,
may result in the institution of admin-
istrative or judicial enforcement pro-
ceedings. Violations may be found
based upon, inter alia, any of the fol-
lowing:

(i) The results of a complaint inves-
tigation;

(ii) The results of a compliance eval-
uation;

(iii) Analysis of an affirmative action
program;

(iv) The results of an on-site review
of the contractor’s compliance with the
Order and its implementing regula-
tions;

(v) A contractor’s refusal to submit
an affirmative action program;

(vi) A contractor’s refusal to allow an
on-site compliance evaluation to be
conducted;

(vii) A contractor’s refusal to provide
data for off-site review or analysis as
required by the regulations in this
chapter;

(viii) A contractor’s refusal to estab-
lish, maintain and supply records or
other information as required by the
regulations in this chapter or applica-
ble construction industry require-
ments;

(ix) A contractor’s alteration or fal-
sification of records and information
required to be maintained by the regu-
lations in this chapter; or

(x) Any substantial or material viola-
tion or the threat of a substantial or
material violation of the contractural
provisions of the Order, or of the rules
or regulations in this chapter.

(2) OFCCP may seek back pay and
other make whole relief for victims of
discrimination identified during a com-
plaint investigation or compliance
evaluation. Such individuals need not
have filed a complaint as a prerequisite
to OFCCP seeking such relief on their
behalf. Interest on back pay shall be
calculated from the date of the loss and
compounded quarterly at the percent-
age rate established by the Internal
Revenue Service for the under-payment
of taxes.

§60-1.26

(b) Administrative enforcement. (1)
OFCCP may refer matters to the Solic-
itor of Labor with a recommendation
for the institution of administrative
enforcement proceedings, which may
be brought to enjoin violations, to seek
appropriate relief, and to impose ap-
propriate sanctions. The referral may
be made when violations have not been
corrected in accordance with the con-
ciliation procedures in this chapter, or
when OFCCP determines that referral
for consideration of formal enforce-
ment (rather than settlement) is appro-
priate. However, if a contractor refuses
to submit an affirmative action pro-
gram, or refuses to supply records or
other requested information, or refuses
to allow OFCCP access to its premises
for an on-site review, and if concilia-
tion efforts under this chapter are un-
successful, OFCCP may immediately
refer the matter to the Solicitor, not-
withstanding other requirements of
this chapter.

(2) Administrative enforcement pro-
ceedings shall be conducted under the
control and supervision of the Solicitor
of Labor and under the Rules of Prac-
tice for Administrative Proceedings to
Enforce Equal Opportunity under Exec-
utive Order 11246 contained in part 60—
30 of this chapter and the Rules of Evi-
dence set out in the Rules of Practice
and Procedure for Administrative
Hearings Before the Office of Adminis-
trative Law Judges contained in 29
CFR part 18, subpart B: Provided, That
a Final Administrative Order shall be
issued within on year from the date of
the issuance of the recommended find-
ings, conclusions and decision of the
Administrative Law Judge, or the sub-
mission of any exceptions and re-
sponses to exceptions to such decision
(if any), whichever is later.

(c) Referrals to the Department of Jus-
tice. (1) The Deputy Assistant Sec-
retary may refer matters to the De-
partment of Justice with a rec-
ommendation for the institution of ju-
dicial enforcement proceedings. There
are no procedural prerequisites to a re-
ferral to the Department of Justice.
Such referrals may be accomplished
without proceeding through the concil-
iation procedures in this chapter, and a
referral may be made at any stage in
the procedures under this chapter.
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(2) Whenever a matter has been re-
ferred to the Department of Justice for
consideration of judicial enforcement,
the Attorney General may bring a civil
action in the appropriate district court
of the United States requesting a tem-
porary restraining order, preliminary
or permanent injunction (including re-
lief against noncontractors, including
labor unions, who seek to thwart the
implementation of the Order and regu-
lations), and an order for such addi-
tional sanctions or relief, including
back pay, deemed necessary or appro-
priate to ensure the full enjoyment of
the rights secured by the Order, or any
of the above in this paragraph (c)(2).

(3) The Attorney General is author-
ized to conduct such investigation of
the facts as he/she deem necessary or
appropriate to carry out his/her respon-
sibilities under the regulations in this
chapter.

(4) Prior to the institution of any ju-
dicial proceedings, the Attorney Gen-
eral, on behalf of the Deputy Assistant
Secretary, is authorized to make rea-
sonable efforts to secure compliance
with the contract provisions of the
Order. The Attorney General may do so
by providing the contractor and any
other respondent with reasonable no-
tice of his/her findings, his/her intent
to file suit, and the actions he/she be-
lieves necessary to obtain compliance
with the contract provisions of the
Order without contested litigation, and
by offering the contractor and any
other respondent a reasonable oppor-
tunity for conference and conciliation,
in an effort to obtain such compliance
without contested litigation.

(5) As used in the regulations in this
Part, the Attorney General shall mean
the Attorney General, the Assistant
Attorney General for Civil Rights, or
any other person authorized by regula-
tions or practice to act for the Attor-
ney General with respect to the en-
forcement of equal employment oppor-
tunity laws, orders and regulations
generally, or in a particular matter or
case.

(6) The Deputy Assistant Secretary
or his/her designee, and representatives
of the Attorney General may consult
from time to time to determine what
investigations should be conducted to
determine whether contractors or
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groups of contractors or other persons
may be engaged in patterns or prac-
tices in violation of the Executive
Order or these regulations, or of resist-
ance to or interference with the full en-
joyment of any of the rights secured by
them, warranting judicial proceedings.

(d) Initiation of lawsuits by the Attor-
ney General without referral from the
Deputy Assistant Secretary. In addition
to initiating lawsuits upon referral
under this section, the Attorney Gen-
eral may, subject to approval by the
Deputy Assistant Secretary, initiate
independent investigations of contrac-
tors which he/she has reason to believe
may be in violation of the Order or the
rules and regulations issued pursuant
thereto. If, upon completion of such an
investigation, the Attorney General de-
termines that the contractor has in
fact violated the Order or the rules and
regulations issued thereunder, he/she
shall make reasonable efforts to secure
compliance with the contract provi-
sions of the Order. He/she may do so by
providing the contractor and any other
respondent with reasonable notice of
the Department of Justice’s findings,
its intent to file suit, and the actions
that the Attorney General believes are
necessary to obtain compliance with
the contract provisions of the Order
without contested litigation, and by of-
fering the contractor and any other re-
spondent a reasonable opportunity for
conference and conciliation in an effort
to obtain such compliance without con-
tested litigation. If these efforts are
unsuccessful, the Attorney General
may, upon approval by the Deputy As-
sistant Secretary, bring a civil action
in the appropriate district court of the
United States requesting a temporary
restraining order, preliminary or per-
manent injunction, and an order for
such additional sanctions or equitable
relief, including back pay, deemed nec-
essary or appropriate to ensure the full
enjoyment of the rights secured by the
Order or any of the above in this para-
graph (d).

(e) To the extent applicable, this sec-
tion and part 60-30 of this chapter shall
govern proceedings resulting from any
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Deputy Assistant Secretary’s deter-
minations under §60-2.2(b) of this chap-
ter.

[62 FR 44190, Aug. 19, 1997, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.27 Sanctions.

(a) General. The sanctions described
in subsections (1), (), and (6) of section
209(a) of the Order may be exercised
only by or with the approval of the
Deputy Assistant Secretary. Referral
of any matter arising under the Order
to the Department of Justice or to the
Equal Employment Opportunity Com-
mission shall be made by the Deputy
Assistant Secretary.

(b) Debarment. A contractor may be
debarred from receiving future con-
tracts or modifications or extensions of
existing contracts, subject to rein-
statement pursuant to §60-1.31, for any
violation of Executive Order 11246 or
the implementing rules, regulations
and orders of the Secretary of Labor.
Debarment may be imposed for an in-
definite term or for a fixed minimum
period of at least six months.

[62 FR 44191, Aug. 19, 1997]

§60-1.28 Show cause notices.

When the Deputy Assistant Sec-
retary has reasonable cause to believe
that a contractor has violated the
equal opportunity clause he may issue
a notice requiring the contractor to
show cause, within 30 days, why moni-
toring, enforcement proceedings or
other appropriate action to ensure
compliance should not be instituted.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.29 Preaward notices.

(a) Preaward compliance reviews. Upon
the request of the Deputy Assistant
Secretary, agencies shall not enter into
contracts or approve the entry into
contracts or subcontracts with any bid-
der, prospective prime contractor, or
proposed subcontractor named by the
Deputy Assistant Secretary until a
preaward compliance review has been
conducted and the Deputy Assistant
Secretary or his designee has approved
a determination that the bidder, pro-
spective prime contractor or proposed
subcontractor will be able to comply

§60-1.31

with the provisions of the equal oppor-
tunity clause.

(b) Other special preaward procedures.
Upon the request of the Deputy Assist-
ant Secretary, agencies shall not enter
into contracts or approve the entry
into subcontracts with any bidder; pro-
spective prime contractor or proposed
subcontractor specified by the Deputy
Assistant Secretary until the agency
has complied with the directions con-
tained in the request.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]
§60-1.30 Notification of agencies.

The Deputy Assistant Secretary shall
ensure that the heads of all agencies
are notified of any debarment taken
against any contractor.

[62 FR 44191, Aug. 19, 1997]

§60-1.31 Reinstatement of
contractors.

ineligible

A contractor debarred from further
contracts for an indefinite period under
the Order may request reinstatement
in a letter filed with the Deputy Assist-
ant Secretary at any time after the ef-
fective date of the debarment. A con-
tractor debarred for a fixed period may
request reinstatement in a letter filed
with the Deputy Assistant Secretary 30
days prior to the expiration of the fixed
debarment period, or at any time
thereafter. The filing of a reinstate-
ment request 30 days before a fixed de-
barment period ends will not result in
early reinstatement. In connection
with the reinstatement proceedings, all
debarred contractors shall be required
to show that they have established and
will carry out employment policies and
practices in compliance with the Order
and implementing regulations. Before
reaching a decision, the Deputy Assist-
ant Secretary may conduct a compli-
ance evaluation of the contractor and
may require the contractor to supply
additional information regarding the
request for reinstatement. The Deputy
Assistant Secretary shall issue a writ-
ten decision on the request.

[62 FR 44192, Aug. 19, 1997]
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§60-1.32 Intimidation
ference.

and inter-

(a) The contractor, subcontractor or
applicant shall not harass, intimidate,
threaten, coerce, or discriminate
against any individual because the in-
dividual has engaged in or may engage
in any of the following activities:

(1) Filing a complaint;

(2) Assisting or participating in any
manner in an investigation, compli-
ance evaluation, hearing, or any other
activity related to the administration
of the Order or any other Federal, state
or local law requiring equal oppor-
tunity;

(3) Opposing any act or practice made
unlawful by the Order or any other
Federal, state or local law requiring
equal opportunity; or

(4) Exercising any other right pro-
tected by the Order.

(b) The contractor, subcontractor or
applicant shall ensure that all persons
under its control do not engage in such
harassment, intimidation, threats, co-
ercion or discrimination. The sanctions
and penalties contained in this part
may be exercised by OFCCP against
any contractor, subcontractor or appli-
cant who violates this obligation.

[62 FR 44192, Aug. 19, 1997]

§60-1.33 Conciliation agreements.

If a compliance review, complaint in-
vestigation or other review by OFCCP
or its representative indicates a mate-
rial violation of the equal opportunity
clause, and (1) if the contractor, sub-
contractor or bidder is willing to cor-
rect the violations and/or deficiencies,
and (2) if OFCCP or its representative
determines that settlement (rather
than referral for consideration of for-
mal enforcement) is appropriate, a
written agreement shall be required.
The agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or defi-
ciencies noted, including, where appro-
priate (but not necessarily limited to),
remedies such as back pay and retro-
active seniority.

(E.O. 11246 (30 FR 12319) as amended by E.O.
11375 and 12086)

[44 FR 77002, Dec. 28, 1979; 70 FR 36265, June
22, 2005]
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§60-1.34 Violation of a Conciliation
Agreement.

When a conciliation agreement has
been violated, the following procedures
are applicable:

(a) A written notice shall be sent to
the contractor setting forth the viola-
tions alleged and summarizing the sup-
porting evidence. The contractor shall
have 15 days from receipt of the notice
to respond, except in those cases in
which such a delay would result in ir-
reparable injury to the employment
rights of affected employees or appli-
cants.

(b) During the 15-day period the con-
tractor may demonstrate in writing
that it has not violated its commit-
ments.

(c) If the contractor is unable to dem-
onstrate that it has not violated its
commitments, or if the complaint al-
leges irreparable injury, enforcement
proceedings may be initiated imme-
diately without issuing a show cause
notice or proceeding through any other
requirement contained in this chapter.

(d) In any proceeding involving an al-
leged violation of a conciliation agree-
ment OFCCP may seek enforcement of
the agreement itself and shall not be
required to present proof of the under-
lying violations resolved by the agree-
ment.

(E.O. 11246 (30 FR 12319) as amended by EO
11375 and 12086)

[44 FR 77002, Dec. 28, 1979, as amended at 62
FR 44192, Aug. 19, 1997; 70 FR 36265, June 22,
2005]

Subpart C—Ancillary Matters

§60-1.40 Affirmative action programs.

(a)(1) Each nonconstruction (supply
and service) contractor must develop
and maintain a written affirmative ac-
tion program for each of its establish-
ments, if it has 50 or more employees
and:

(i) Has a contract of $50,000 or more;
or

(ii) Has Government bills of lading
which in any 12-month period, total or
can reasonably be expected to total
$50,000 or more; or

(iii) Serves as a depository of Govern-
ment funds in any amount; or

110



Office of Federal Contract Compliance Programs

(iv) Is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount.

(2) EBEach contractor and subcon-
tractor must require each nonconstruc-
tion subcontractor to develop and
maintain a written affirmative action
program for each of its establishments
if it has 50 or more employees and:

(i) Has a subcontract of $50,000 or
more; or

(ii) Has Government bills of lading
which in any 12-month period, total or
can reasonably be expected to total
$50,000 or more; or

(iii) Serves as a depository of Govern-
ment funds in any amount; or

(iv) Is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount.

(b) Nonconstruction contractors
should refer to Part 60-2 for specific af-
firmative action requirements. Con-
struction contractors should refer to
Part 60-4 for specific affirmative action
requirements.

[656 FR 68042, Nov. 13, 2000]

§60-1.41 Solicitations or
ments for employees.

advertise-

In solicitations or advertisements for
employees placed by or on behalf of a
prime contractor or subcontractor, the
requirements of paragraph (2) of the
equal opportunity clause shall be satis-
fied whenever the prime contractor or
subcontractor complies with any of the
following:

(a) States expressly in the solicita-
tions or advertising that all qualified
applicants will receive consideration
for employment without regard to
race, color, religion, sex, or national
origin;

(b) Uses display or other advertising,
and the advertising includes an appro-
priate insignia prescribed by the Dep-
uty Assistant Secretary. The use of the
insignia is considered subject to the
provisions of 18 U.S.C. 701;

(c) Uses a single advertisement, and
the advertisement is grouped with
other advertisements under a caption
which clearly states that all employers
in the group assure all qualified appli-
cants equal consideration for employ-

§60-1.42

ment without regard to race, color, re-
ligion, sex, or national origin;

(d) Uses a single advertisement in
which appears in clearly distinguish-
able type the phrase ‘‘an equal oppor-
tunity employer.”

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.42 Notices to be posted.

(a) Unless alternative notices are pre-
scribed by the Deputy Assistant Sec-
retary, the notices which contractors
are required to post by paragraphs (1)
and (3) of the equal opportunity clause
in §60-1.4 will contain the following
language and be provided by the con-
tracting or administering agencies:

EQUAL EMPLOYMENT OPPORTUNITY IS THE
LAW—DISCRIMINATION IS PROHIBITED BY THE
CI1VIL RIGHTS ACT OF 1964 AND BY EXECUTIVE
ORDER No. 11246

Title VII of the Civil Rights Act of 1964—Ad-
ministered by:

THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Prohibits discrimination because of Race,
Color, Religion, Sex, or National Origin by
Employers with 15 or more employees, by
Labor Organizations, by Employment Agen-
cies, and by Apprenticeship or Training Pro-
grams

ANY PERSON

Who believes he or she has been
discriminated against

SHOULD CONTACT

THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

1801 L Street NW., Washington, DC 20507
Executive Order No. 11246—Administered by:

THE OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS

Prohibits discrimination because of Race,
Color, Religion, Sex, or National Origin, and
requires affirmative action to ensure equal-
ity of opportunity in all aspects of employ-
ment.

By all Federal Government Contractors
and Subcontractors, and by Contractors Per-
forming Work Under a Federally Assisted
Construction Contract, regardless of the
number of employees in either case.
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ANY PERSON

Who believes he or she has been
discriminated against

SHOULD CONTACT

THE OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS

U.S. Department of Labor, Washington, DC
20210

(b) The requirements of paragraph (3)
of the equal opportunity clause will be
satisfied whenever the prime con-
tractor or subcontractor posts copies of
the notification prescribed by or pursu-
ant to paragraph (a) of this section in
conspicuous places available to em-
ployees, applicants for employment,
and representatives of each labor union
or other organization representing his
employees with which he has a collec-
tive-bargaining agreement or other
contract or understanding.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 44192, Aug. 19, 1997; 62 FR 66971, Dec. 22,
1997]

§60-1.43 Access to records and site of
employment.

Each contractor shall permit access
during normal business hours to its
premises for the purpose of conducting
on-site compliance evaluations and
complaint investigations. Hach con-
tractor shall permit the inspecting and
copying of such books and accounts
and records, including computerized
records, and other material as may be
relevant to the matter under investiga-
tion and pertinent to compliance with
the Order, and the rules and regula-
tions promulgated pursuant thereto by
the agency, or the Deputy Assistant
Secretary. Information obtained in this
manner shall be used only in connec-
tion with the administration of the
Order, the Civil Rights Act of 1964 (as
amended), and any other law that is or
may be enforced in whole or in part by
OFCCP.

[62 FR 44192, Aug. 19, 1997]

§60-1.44 Rulings and interpretations.

Rulings under or interpretations of
the order or the regulations contained
in this part shall be made by the Sec-
retary or his designee.
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§60-1.45 Existing contracts and sub-
contracts.

All contracts and subcontracts in ef-
fect prior to October 24, 1965, which are
not subsequently modified shall be ad-
ministered in accordance with the non-
discrimination provisions of any prior
applicable Executive orders. Any con-
tract or subcontract modified on or
after October 24, 1965, shall be subject
to Executive Order 11246. Complaints
received by and violations coming to
the attention of agencies regarding
contracts and subcontracts which were
subject to Executive Orders 10925 and
11114 shall be processed as if they were
complaints regarding violations of this
order.

§60-1.46 Delegation of authority by
the Deputy Assistant Secretary.

The Deputy Assistant Secretary is
authorized to redelegate the authority
given to him by the regulations in this
part. The authority redelegated by the
Deputy Assistant Secretary pursuant
to the regulations in this part shall be
exercised under his general direction
and control.

[43 FR 49240, Oct. 20, 1978, as amended at 62
FR 66971, Dec. 22, 1997]

§60-1.47 Effective date.

The regulations contained in this
part shall become effective July 1, 1968,
for all contracts, the solicitations, in-
vitations for bids, or requests for pro-
posals which were sent by the Govern-
ment or an applicant on or after said
effective date, and for all negotiated
contracts which have not been exe-
cuted as of said effective date. Not-
withstanding the foregoing, the regula-
tions in this part shall become effec-
tive as to all contracts executed on and
after the 120th day following said effec-
tive date. Subject to any prior approval
of the Secretary, any agency may defer
the effective date of the regulations in
this part, for such period of time as the
Secretary finds to be reasonably nec-
essary. Contracts executed prior to the
effective date of the regulations in this
part shall be governed by the regula-
tions promulgated by the former Presi-
dent’s Committee on Equal Employ-
ment Opportunity which appear at 28
FR 9812, September 2, 1963, and at 28
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FR 11305, October 23, 1963, the tem-
porary regulations which appear at 30
FR 13441, October 22, 1965, and the or-
ders at 31 FR 6881, May 10, 1966, and 32
FR 7439, May 19, 1967.

PART 60-2—AFFIRMATIVE ACTION
PROGRAMS

Subpart A—General

Sec.
60-2.1 Scope and application.
60-2.2 Agency action.

Subpart B—Purpose and Contents of
Affirmative Action Programs

60-2.10 General purpose and contents of af-
firmative action programs.

60-2.11 Organizational profile.

60-2.12 Job group analysis.

60-2.13 Placement of incumbents in job
groups.

60-2.14 Determining availability.

60-2.15 Comparing incumbency to avail-
ability.

60-2.16 Placement goals.

60-2.17 Additional required elements of af-
firmative action programs.

60-2.18 [Reserved].

Subpart C—Miscellaneous

60-2.30 Corporate management compliance
evaluations.

60-2.31 Program summary.

60-2.32 Affirmative action records.

60-2.33 Preemption.

60-2.34 Supersedure.

60-2.35 Compliance status.

AUTHORITY: E.O. 11246, 30 FR 12319, and E.O.
11375, 32 FR 14303, as amended by E.O. 12086,
43 FR 46501.

SOURCE: 65 FR 68042, Nov. 13, 2000, unless
otherwise noted.

Subpart A—General

§60-2.1 Scope and application.

(a) General. The requirements of this
part apply to nonconstruction (supply
and service) contractors. The regula-
tions prescribe the contents of affirma-
tive action programs, standards and
procedures for evaluating the compli-
ance of affirmative action programs
implemented pursuant to this part, and
related matters.

(b) Who must develop affirmative action
programs. (1) Bach nonconstruction
contractor must develop and maintain

§60-2.1

a written affirmative action program
for each of its establishments if it has
50 or more employees and:

(i) Has a contract of $50,000 or more;
or

(ii) Has Government bills of lading
which in any 12-month period, total or
can reasonably be expected to total
$50,000 or more; or

(iii) Serves as a depository of Govern-
ment funds in any amount; or

(iv) Is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount.

(2) Each contractor and subcon-
tractor must require each nonconstruc-
tion subcontractor to develop and
maintain a written affirmative action
program for each of its establishments
if it has 50 or more employees and:

(i) Has a subcontract of $50,000 or
more; or

(ii) Has Government bills of lading
which in any 12-month period, total or
can reasonably be expected to total
$50,000 or more; or

(iii) Serves as a depository of Govern-
ment funds in any amount; or

(iv) Is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount.

(c) When affirmative action programs
must be developed. The affirmative ac-
tion programs required under para-
graph (b) of this section must be devel-
oped within 120 days from the com-
mencement of a contract and must be
updated annually.

(d) Who is included in affirmative ac-
tion programs. Contractors subject to
the affirmative action program re-
quirements must develop and maintain
a written affirmative action program
for each of their establishments. Each
employee in the contractor’s workforce
must be included in an affirmative ac-
tion program. Each employee must be
included in the affirmative action pro-
gram of the establishment at which he
or she works, except that:

(1) Employees who work at establish-
ments other than that of the manager
to whom they report, must be included
in the affirmative action program of
their manager.

(2) Employees who work at an estab-
lishment where the contractor employs
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Copeland "Anti-kickback™ Act
TITLE 18, U.S.C.
Sec, §74. Kickbacks from public works employees

Whoever, by force, Intimidation, or threat of procuring dismissal from employment, or by any other manner whatsoever Induces any person employed in the construction,
prosecution, completion or repair of any public building, public work, ot bullding or work financed in whole or in part by loans or grants from the United States, to give up any
part of the compensation to which he Is entitled under his contract of employment, shali be fined under this title or imprisoned not more than five years, or both.

[18 U.5.C. 874 (June 25, 1948, ch. 645, Sec. 1, 62 Stat. 740 and 862, eff. Sept. 1, 1948) replaced the former sec. 1 of the Copeland Act of June 13, 1934 (48 Stat. 948). Prior
to 1948, Section 1 of the Copeland Act was codified as 40 U.S.C, 276b. P.L. 103-322, (Sept. 13, 1994, 108 Stat. 2147), substituted “fined under this title” for “fined not more
than $5,000".]

TITLE 40, U.S.C.

Sec, 3145, Regulations governing contractors and subcontractors

() In General.—The Secretary of Labor shall prescribe reasonable regulations for contractors and subcontractors engaged in constructing, carrying out, completing, or
repalring public buildings, public works, or buildings or works that at teast partly are financed by a loan or grant from the Federal Government. The regulations shall include a
provision that each contractor and subcontractor each week must furnish a statement on the wages paid each employee during the prior week.

(b) Application.—Section 1001 of title 18 applies to the statements.

[Section 2 of the original Act of June 13, 1934, as amended prior to 2002, and codified as 40 U.S.C. 276C , was repealed, revised and codified as 40 U.S.C. 3145 by P.L. 107-
217 (Aug. 21, 2002, 116 Stat. 1152, 1304,1309, 1313, 1315).]

See also; Reorganization Plan No. 14 of 1950 {15 F.R. 3176, 64 Stat. 1267, 5 U.5.C. 133z note)
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(b) Unless otherwise provided by stat-
ute, in DOL programs in which an ap-
plicant must show that it is a non-
profit organization, the applicant must
be permitted to do so by any of the fol-
lowing means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as tax exempt under section
501(c)(3) of the Internal Revenue Code;

(2) A statement from a State taxing
body or the State Secretary of State
certifying that:

(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
lawfully benefit any private share-
holder or individual;

(3) A certified copy of the applicant’s
certificate of incorporation or similar
document that clearly establishes the
nonprofit status of the applicant; or

(4) Any item described in paragraphs
(b)(1) through (b)(3) of this section, if
that item applies to a State or national
parent organization, together with a
statement by the State or national
parent organization that the applicant
is a local nonprofit affiliate of the or-
ganization.

PART 3—CONTRACTORS AND SUB-
CONTRACTORS ON  PUBLIC
BUILDING OR PUBLIC WORK FI-
NANCED IN WHOLE OR IN PART
BY LOANS OR GRANTS FROM
THE UNITED STATES

Purpose and scope.

Definitions.

Weekly statement with respect to pay-
ment of wages.

Submission of weekly statements and
the preservation and inspection of week-
ly payroll records.

Payroll deductions permissible without
application to or approval of the Sec-
retary of Labor.

Payroll deductions permissible with the
approval of the Secretary of Labor.
Applications for the approval of the Sec-
retary of Labor.

Action by the Secretary of Labor upon
applications.

3.9 Prohibited payroll deductions.

3.10 Methods of payment of wages.

3.11 Regulations part of contract.

3.5

3.6

3.7

3.8
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AUTHORITY: R.S. 161, sec. 2, 48 Stat. 848;
Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5
U.S.C. 301; 40 U.S.C. 3145; Secretary’s Order
01-2008; and Employment Standards Order
No. 2001-01.

SOURCE: 29 FR 97, Jan. 4, 1964, unless other-
wise noted.

§3.1 Purpose and scope.

This part prescribes ‘‘anti-kickback”
regulations under section 2 of the Act
of June 13, 1934, as amended (40 U.S.C.
276c), popularly known as the Copeland
Act. This part applies to any contract
which is subject to Federal wage stand-
ards and which is for the construction,
prosecution, completion, or repair of
public buildings, public works or build-
ings or works financed in whole or in
part by loans or grants from the United
States. The part is intended to aid in
the enforcement of the minimum wage
provisions of the Davis-Bacon Act and
the various statutes dealing with feder-
ally assisted construction that contain
similar minimum wage provisions, in-
cluding those provisions which are not
subject to Reorganization Plan No. 14
(e.g., the College Housing Act of 1950,
the Federal Water Pollution Control
Act, and the Housing Act of 1959), and
in the enforcement of the overtime
provisions of the Contract Work Hours
Standards Act whenever they are appli-
cable to construction work. The part
details the obligation of contractors
and subcontractors relative to the
weekly submission of statements re-
garding the wages paid on work cov-
ered thereby; sets forth the cir-
cumstances and procedures governing
the making of payroll deductions from
the wages of those employed on such
work; and delineates the methods of
payment permissible on such work.

§3.2 Definitions.

As used in the regulations in this
part:

(a) The terms building or work gen-
erally include construction activity as
distinguished from manufacturing, fur-
nishing of materials, or servicing and
maintenance work. The terms include,
without limitation, buildings, struc-
tures, and improvements of all types,
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such as bridges, dams, plants, high-
ways, parkways, streets, subways, tun-
nels, sewers, mains, powerlines, pump-
ing stations, railways, airports, termi-
nals, docks, piers, wharves, ways, light-
houses, buoys, jetties, breakwaters,
levees, and canals; dredging, shoring,
scaffolding, drilling, blasting, exca-
vating, clearing, and landscaping. Un-
less conducted in connection with and
at the site of such a building or work
as is described in the foregoing sen-
tence, the manufacture or furnishing of
materials, articles, supplies, or equip-
ment (whether or not a Federal or
State agency acquires title to such ma-
terials, articles, supplies, or equipment
during the course of the manufacture
or furnishing, or owns the materials
from which they are manufactured or
furnished) is not a building or work
within the meaning of the regulations
in this part.

(b) The terms construction, prosecu-
tion, completion, or repair mean all
types of work done on a particular
building or work at the site thereof, in-
cluding, without limitation, altering,
remodeling, painting and decorating,
the transporting of materials and sup-
plies to or from the building or work
by the employees of the construction
contractor or construction subcon-
tractor, and the manufacturing or fur-
nishing of materials, articles, supplies,
or equipment on the site of the build-
ing or work, by persons employed at
the site by the contractor or subcon-
tractor.

(c) The terms public building or public
work include building or work for
whose construction, prosecution, com-
pletion, or repair, as defined above, a
Federal agency is a contracting party,
regardless of whether title thereof is in
a Federal agency.

(d) The term bdbuilding or work financed
in whole or in part by loans or grants
from the United States includes building
or work for whose construction, pros-
ecution, completion, or repair, as de-
fined above, payment or part payment
is made directly or indirectly from
funds provided by loans or grants by a
Federal agency. The term includes
building or work for which the Federal
assistance granted is in the form of
loan guarantees or insurance.
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(e) Every person paid by a contractor
or subcontractor in any manner for his
labor in the construction, prosecution,
completion, or repair of a public build-
ing or public work or building or work
financed in whole or in part by loans or
grants from the United States is em-
ployed and receiving wages, regardless
of any contractual relationship alleged
to exist between him and the real em-
ployer.

(f) The term any affiliated person in-
cludes a spouse, child, parent, or other
close relative of the contractor or sub-
contractor; a partner or officer of the
contractor or subcontractor; a corpora-
tion closely connected with the con-
tractor or subcontractor as parent,
subsidiary, or otherwise, and an officer
or agent of such corporation.

(g) The term Federal agency means
the United States, the District of Co-
lumbia, and all executive departments,
independent establishments, adminis-
trative agencies, and instrumentalities
of the United States and of the District
of Columbia, including corporations,
all or substantially all of the stock of
which is beneficially owned by the
United States, by the District of Co-
lumbia, or any of the foregoing depart-
ments, establishments, agencies, and
instrumentalities.

[29 FR 97, Jan. 4, 1964, as amended at 38 FR
32575, Nov. 27, 1973]

§3.3 Weekly statement with respect to
payment of wages.

(a) As used in this section, the term
employee shall not apply to persons in
classifications higher than that of la-
borer or mechanic and those who are
the immediate supervisors of such em-
ployees.

(b) Each contractor or subcontractor
engaged in the construction, prosecu-
tion, completion, or repair of any pub-
lic building or public work, or building
or work financed in whole or in part by
loans or grants from the United States,
shall furnish each week a statement
with respect to the wages paid each of
its employees engaged on work covered
by this part 3 and part 5 of this title
during the preceding weekly payroll
period. This statement shall be exe-
cuted by the contractor or subcon-
tractor or by an authorized officer or
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employee of the contractor or subcon-
tractor who supervises the payment of
wages, and shall be on the back of
Form WH 347, “Payroll (For Contrac-
tors Optional Use)” or on any form
with identical wording. Copies of Form
WH 347 may be obtained from the Gov-
ernment contracting or sponsoring
agency or from the Wage and Hour Di-
vision Web site at http:/www.dol.gov/
esa/whd/forms/wh347instr.htm or its suc-
cessor site.

(¢c) The requirements of this section
shall not apply to any contract of $2,000
or less.

(d) Upon a written finding by the
head of a Federal agency, the Sec-
retary of Labor may provide reasonable
limitations, variations, tolerances, and
exemptions from the requirements of
this section subject to such conditions
as the Secretary of Labor may specify.

[29 FR 97, Jan. 4, 1964, as amended at 33 FR
10186, July 17, 1968; 47 FR 23679, May 28, 1982;
73 FR 77511, Dec. 19, 2008]

§3.4 Submission of weekly statements
and the preservation and inspec-
tion of weekly payroll records.

(a) Each weekly statement required
under §3.3 shall be delivered by the
contractor or subcontractor, within
seven days after the regular payment
date of the payroll period, to a rep-
resentative of a Federal or State agen-
cy in charge at the site of the building
or work, or, if there is no representa-
tive of a Federal or State agency at the
site of the building or work, the state-
ment shall be mailed by the contractor
or subcontractor, within such time, to
a Federal or State agency contracting
for or financing the building or work.
After such examination and check as
may be made, such statement, or a
copy thereof, shall be kept available,
or shall be transmitted together with a
report of any violation, in accordance
with applicable procedures prescribed
by the United States Department of
Labor.

(b) Each contractor or subcontractor
shall preserve his weekly payroll
records for a period of three years from
date of completion of the contract. The
payroll records shall set out accurately
and completely the name and address
of each laborer and mechanic, his cor-
rect classification, rate of pay, daily
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and weekly number of hours worked,
deductions made, and actual wages
paid. Such payroll records shall be
made available at all times for inspec-
tion by the contracting officer or his
authorized representative, and by au-
thorized representatives of the Depart-
ment of Labor.

(Reporting and recordkeeping requirements
in paragraph (b) have been approved by the
Office of Management and Budget under con-
trol number 1215-0017)

[29 FR 97, Jan. 4, 1964, as amended at 47 FR
145, Jan. 5, 1982]

§3.5 Payroll deductions permissible
without application to or approval
of the Secretary of Labor.

Deductions made under the cir-
cumstances or in the situations de-
scribed in the paragraphs of this sec-
tion may be made without application
to and approval of the Secretary of
Labor:

(a) Any deduction made in compli-
ance with the requirements of Federal,
State, or local law, such as Federal or
State withholding income taxes and
Federal social security taxes.

(b) Any deduction of sums previously
paid to the employee as a bona fide pre-
payment of wages when such prepay-
ment is made without discount or in-
terest. A bona fide prepayment of wages
is considered to have been made only
when cash or its equivalent has been
advanced to the person employed in
such manner as to give him complete
freedom of disposition of the advanced
funds.

(c) Any deduction of amounts re-
quired by court process to be paid to
another, unless the deduction is in
favor of the contractor, subcontractor,
or any affiliated person, or when collu-
sion or collaboration exists.

(d) Any deduction constituting a con-
tribution on behalf of the person em-
ployed to funds established by the em-
ployer or representatives of employees,
or both, for the purpose of providing ei-
ther from principal or income, or both,
medical or hospital care, pensions or
annuities on retirement, death bene-
fits, compensation for injuries, illness,
accidents, sickness, or disability, or for
insurance to provide any of the fore-
going, or unemployment benefits, vaca-
tion pay, savings accounts, or similar
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payments for the benefit of employees,
their families and dependents: Pro-
vided, however, That the following
standards are met:

(1) The deduction is not otherwise
prohibited by law;

(2) It is either:

(1) Voluntarily consented to by the
employee in writing and in advance of
the period in which the work is to be
done and such consent is not a condi-
tion either for the obtaining of or for
the continuation of employment, or

(ii) provided for in a bona fide collec-
tive bargaining agreement between the
contractor or subcontractor and rep-
resentatives of its employees;

(3) No profit or other benefit is other-
wise obtained, directly or indirectly,
by the contractor or subcontractor or
any affiliated person in the form of
commission, dividend, or otherwise;
and

(4) The deductions shall serve the
convenience and interest of the em-
ployee.

(e) Any deduction contributing to-
ward the purchase of United States De-
fense Stamps and Bonds when volun-
tarily authorized by the employee.

(f) Any deduction requested by the
employee to enable him to repay loans
to or to purchase shares in credit
unions organized and operated in ac-
cordance with Federal and State credit
union statutes.

(g) Any deduction voluntarily au-
thorized by the employee for the mak-
ing of contributions to governmental
or quasi-governmental agencies, such
as the American Red Cross.

(h) Any deduction voluntarily au-
thorized by the employee for the mak-
ing of contributions to Community
Chests, United Givers Funds, and simi-
lar charitable organizations.

(i) Any deductions to pay regular
union initiation fees and membership
dues, not including fines or special as-
sessments: Provided, however, That a
collective bargaining agreement be-
tween the contractor or subcontractor
and representatives of its employees
provides for such deductions and the
deductions are not otherwise prohib-
ited by law.

(j) Any deduction not more than for
the ‘‘reasonable cost’” of board, lodg-
ing, or other facilities meeting the re-
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quirements of section 3(m) of the Fair
Labor Standards Act of 1938, as amend-
ed, and part 531 of this title. When such
a deduction is made the additional
records required under §516.25(a) of this
title shall be kept.

(k) Any deduction for the cost of
safety equipment of nominal value pur-
chased by the employee as his own
property for his personal protection in
his work, such as safety shoes, safety
glasses, safety gloves, and hard hats, if
such equipment is not required by law
to be furnished by the employer, if
such deduction is not violative of the
Fair Labor Standards Act or prohibited
by other law, if the cost on which the
deduction is based does not exceed the
actual cost to the employer where the
equipment is purchased from him and
does not include any direct or indirect
monetary return to the employer
where the equipment is purchased from
a third person, and if the deduction is
either

(1) Voluntarily consented to by the
employee in writing and in advance of
the period in which the work is to be
done and such consent is not a condi-
tion either for the obtaining of employ-
ment or its continuance; or

(2) Provided for in a bona fide collec-
tive bargaining agreement between the
contractor or subcontractor and rep-
resentatives of its employees.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR
9770, May 28, 1971]

§3.6 Payroll deductions permissible
with the approval of the Secretary
of Labor.

Any contractor or subcontractor may
apply to the Secretary of Labor for per-
mission to make any deduction not
permitted under §3.5. The Secretary
may grant permission whenever he
finds that:

(a) The contractor, subcontractor, or
any affiliated person does not make a
profit or benefit directly or indirectly
from the deduction either in the form
of a commission, dividend, or other-
wise;

(b) The deduction is not otherwise
prohibited by law;

(c) The deduction is either (1) volun-
tarily consented to by the employee in
writing and in advance of the period in
which the work is to be done and such
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consent is not a condition either for
the obtaining of employment or its
continuance, or (2) provided for in a
bona fide collective bargaining agree-
ment between the contractor or sub-
contractor and representatives of its
employees; and

(d) The deduction serves the conven-
ience and interest of the employee.

§3.7 Applications for the approval of
the Secretary of Labor.

Any application for the making of
payroll deductions under §3.6 shall
comply with the requirements pre-
scribed in the following paragraphs of
this section:

(a) The application shall be in writ-
ing and shall be addressed to the Sec-
retary of Labor.

(b) The application need not identify
the contract or contracts under which
the work in question is to be per-
formed. Permission will be given for
deductions on all current and future
contracts of the applicant for a period
of 1 year. A renewal of permission to
make such payroll deduction will be
granted upon the submission of an ap-
plication which makes reference to the
original application, recites the date of
the Secretary of Labor’s approval of
such deductions, states affirmatively
that there is continued compliance
with the standards set forth in the pro-
visions of §3.6, and specifies any condi-
tions which have changed in regard to
the payroll deductions.

(c) The application shall state affirm-
atively that there is compliance with
the standards set forth in the provi-
sions of §3.6. The affirmation shall be
accompanied by a full statement of the
facts indicating such compliance.

(d) The application shall include a
description of the proposed deduction,
the purpose to be served thereby, and
the classes of laborers or mechanics
from whose wages the proposed deduc-
tion would be made.

(e) The application shall state the
name and business of any third person
to whom any funds obtained from the
proposed deductions are to be trans-
mitted and the affiliation of such per-
son, if any, with the applicant.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR
9771, May 28, 1971]
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§3.8 Action by the Secretary of Labor
upon applications.

The Secretary of Labor shall decide
whether or not the requested deduction
is permissible under provisions of §3.6;
and shall notify the applicant in writ-
ing of his decision.

§3.9 Prohibited payroll deductions.

Deductions not elsewhere provided
for by this part and which are not
found to be permissible under §3.6 are
prohibited.

§3.10 Methods of payment of wages.

The payment of wages shall be by
cash, negotiable instruments payable
on demand, or the additional forms of
compensation for which deductions are
permissible under this part. No other
methods of payment shall be recog-
nized on work subject to the Copeland
Act.

§3.11 Regulations part of contract.

All contracts made with respect to
the construction, prosecution, comple-
tion, or repair of any public building or
public work or building or work fi-
nanced in whole or in part by loans or
grants from the United States covered
by the regulations in this part shall ex-
pressly bind the contractor or subcon-
tractor to comply with such of the reg-
ulations in this part as may be applica-
ble. In this regard, see §5.5(a) of this
subtitle.

PART 4—LABOR STANDARDS FOR
FEDERAL SERVICE CONTRACTS

Subpart A—Service Contract Labor
Standards Provisions and Procedures

Sec.

4.1 Purpose and scope.

4.1a Definitions and use of terms.

4.1b Payment of minimum compensation
based on collectively bargained wage
rates and fringe benefits applicable to
employment under predecessor contract.
Payment of minimum wage specified in
section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 under all service con-
tracts.

Wage determinations.

Obtaining a wage determination.
Contract specification of determined
minimum wages and fringe benefits.
Labor standards clauses for Federal
service contracts exceeding $2,500.

4.2

4.3
4.4
4.5

4.6



40 USC Sec. 276a to 276a-5
Popularly known as the "Davis-Bacon Act"

TITLE 40 - PUBLIC BUILDINGS, PROPERTY, AND WORKS
CHAPTER 3 - PUBLIC BUILDINGS AND WORKS GENERALLY

SECTION 276a - RATE OF WAGES FOR LABORERS AND MECHANICS

(a) The advertised specifications for every contract in excess of $2,000, to which the United States or the
District of Columbia is a party, for construction, alteration, and/or repair, including painting and decorating, of
public buildings or public works of the United States or the District of Columbia within the geographical limits of
the States of the Union or the District of Columbia, and which requires or involves the employment of
mechanics and/or laborers shall contain a provision stating the minimum wages to be paid various classes of
laborers and mechanics which shall be based upon the wages that will be determined by the Secretary of
Labor to be prevailing for the corresponding classes of laborers and mechanics employed on projects of a
character similar to the contract work in the city, town, village, or other civil subdivision of the State in which the
work is to be performed, or in the District of Columbia if the work is to be performed there; and every contract
based upon these specifications shall contain a stipulation that the contractor or his subcontractor shall pay all
mechanics and laborers employed directly upon the site of the work, unconditionally and not less often than
once a week, and without subsequent deduction or rebate on any account, the full amounts accrued at time of
payment, computed at wage rates not less than those stated in the advertised specifications, regardless of any
contractual relationship which may be alleged to exist between the contractor or subcontractor and such
laborers and mechanics, and that the scale of wages to be paid shall be posted by the contractor in a
prominent and easily accessible place at the site of the work; and the further stipulation that there may be
withheld from the contractor so much of accrued payments as may be considered necessary by the contracting
officer to pay to laborers and mechanics employed by the contractor or any subcontractor on the work the
difference between the rates of wages required by the contract to be paid laborers and mechanics on the work
and the rates of wages received by such laborers and mechanics and not refunded to the contractor,
subcontractors, or their agents.

(b) As used in sections 276a to 276a-5 of this title the term "wages", "scale of wages", "wage rates", "minimum
wages", and "prevailing wages" shall include -

(1) the basic hourly rate of pay; and
(2) the amount of -

(A)the rate of contribution irrevocably made by a contractor or subcontractor to a trustee or to a third person
pursuant to a fund, plan, or program; and

(B)the rate of costs to the contractor or subcontractor which may be reasonably anticipated in providing
benefits to laborers and mechanics pursuant to an enforcible commitment to carry out a financially responsible
plan or program which was communicated in writing to the laborers and mechanics affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or iliness resulting from occupational
activity, or insurance to provide any of the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance, or accident insurance, for vacation and holiday pay, for defraying costs of apprenticeship
or other similar programs, or for other bona fide fringe benefits, but only where the contractor or subcontractor
is not required by other Federal, State, or local law to provide any of such benefits: Provided, That the
obligation of a contractor or subcontractor to make payment in accordance with the prevailing wage
determinations of the Secretary of Labor, insofar as sections 276a to 276a-5 of this title and other Acts
incorporating sections 276a to 276a-5 of this title by reference are concerned may be discharged by the
making of payments in cash, by the making of contributions of a type referred to in paragraph (2)(A), or by the
assumption of an enforcible commitment to bear the costs of a plan or program of a type referred to in
paragraph (2)(B), or any combination thereof, where the aggregate of any such payments, contributions, and
costs is not less than the rate of pay described in paragraph (1) plus the amount referred to in paragraph (2). In
determining the overtime pay to which the laborer or mechanic is entitled under any Federal law, his regular or



basic hourly rate of pay (or other alternative rate upon which premium rate of overtime compensation is
computed) shall be deemed to be the rate computed under paragraph (1), except that where the amount of
payments, contributions, or costs incurred with respect to him exceeds the prevailing wage applicable to him
under sections 276a to 276a-5 of this title, such regular or basic hourly rate of pay (or such other alternative
rate) shall be arrived at by deducting from the amount of payments, contributions, or costs actually incurred
with respect to him, the amount of contributions or costs of the types described in paragraph (2) actually
incurred with respect to him, or the amount determined under paragraph (2) but not actually paid, whichever
amount is the greater.

(Mar. 3, 1931, ch. 411, Sec. 1, 46 Stat. 1494; Aug. 30, 1935, ch. 825, 49 Stat. 1011; June 15, 1940, ch. 373,
Sec. 1, 54 Stat. 399; Pub. L. 86-624, Sec. 26, July 12, 1960, 74 Stat. 418; Pub. L. 88-349, Sec. 1, July 2, 1964,
78 Stat. 238.)

AMENDMENTS

1964 - Pub. L. 88-349 designated existing provisions as subsec. (a) and added subsec. (b).
1960 - Pub. L. 86-624 struck out references to Territories of Alaska and Hawaii.

1940 - Act June 15, 1940, extended benefits of this section to Territories of Alaska and Hawaii.
1935 - Act Aug. 30, 1935, amended section generally.

EFFECTIVE DATE OF 1964 AMENDMENT

Section 4 of Pub. L. 88-349 provided that: "The amendments made by this Act (amending this section, section
1715c of Title 12, Banks and Banking, and section 1114 of former Title 49, Transportation) shall take effect on
the ninetieth day after the date of enactment of this Act (July 2, 1964), but shall not affect any contract in
existence on such effective date or made thereafter pursuant to invitations for bids outstanding on such
effective date and the rate of payments specified by section 1(b)(2) of the Act of March 3, 1931, as amended
by this Act (subsec. (b)(2) of this section), shall, during a period of two hundred and seventy days after such
effective date, become effective only in those cases and reasonable classes of cases as the Secretary of
Labor, acting as rapidly as practicable to make such rates of payments fully effective, shall by rule of regulation
provide."

EFFECTIVE DATE OF 1940 AMENDMENT

Section 2 of act June 15, 1940, provided: "The amendments made by this Act (amending this section) shall
take effect on the thirtieth day after the date of enactment of this Act (June 15, 1940), but shall not affect any
contract in existence on such effective date or made thereafter pursuant to invitations for bids outstanding on
the date of enactment of this Act."

SHORT TITLE

Act Mar. 3, 1931, as amended, which enacted sections 276a to 276a-5 of this title, is popularly known as the
"Davis-Bacon Act".

CONTRACTING AUTHORITY OF GOVERNMENT AGENCIES IN CONNECTION WITH NATIONAL
DEFENSE FUNCTIONS

Provisions of sections 276a to 276a-5 of this title as applicable to Government agencies exercising certain

contracting authority in connection with national defense functions, see section 13 of Ex. Ord. No. 10789, set
out as a note under section 1431 of Title 50, War and National Defense.

ENFORCEMENT OF LABOR STANDARDS



Labor standards under provisions of this section to be prescribed and enforced by Secretary of Labor, see
Reorg. Plan No. 14 of 1950, eff. May 24, 1950, 15 F.R. 3176, 64 Stat. 1267, set out in the appendix to Title 5,
Government Organization and Employees.

FEDERAL RULES OF CIVIL PROCEDURE

Intervention, see rule 24, Title 28, Appendix, Judiciary and Judicial Procedure. Effect of rule 24 on this section,
see note by Advisory Committee under that rule.

ACT REFERRED TO IN OTHER SECTIONS

The Davis-Bacon Act (40 U.S.C. 276a to 276a-5) is referred to in sections 276a-7, 276d-1, 276d-2, 808 of this
title; title 10 section 2304; title 12 sections 1701q, 1715c; title 15 section 3152; title 16 section 284c; title 20
sections 954, 956, 1132d-1, 1232b, 4305, 4332, 8509; title 23 section 113; title 25 sections 450e, 458, 1633,
4114; title 29 sections 251 to 256, 258, 259, 262, 776, 1553; title 31 section 6703; title 33 section 1372; title 38
sections 8135, 8162; title 39 section 410; title 40 App. Section 402; title 41 section 42; title 42 sections 291e,
300j-9, 300s-1, 300t-12, 1437j, 1440, 1486, 1592i, 2297b-11, 2297g-3, 2992a, 3027, 3107, 3222, 3936, 4728,
5046, 5196, 5310, 5919, 6042, 6063, 6371j, 6708, 6728, 6881, 6979, 7614, 8013, 9604, 9839, 12836; title 49
sections 5333, 24312, 47112; title 50 App. sections 2095, 2096.

SECTION 276a-1 - TERMINATION OF WORK ON FAILURE TO PAY AGREED WAGES; COMPLETION OF
WORK BY GOVERNMENT

Every contract within the scope of sections 276a to 276a-5 of this title shall contain the further provision that in
the event it is found by the contracting officer that any laborer or mechanic employed by the contractor or any
subcontractor directly on the site of the work covered by the contract has been or is being paid a rate of wages
less than the rate of wages required by the contract to be paid as aforesaid, the Government may, by written
notice to the contractor, terminate his right to proceed with the work or such part of the work as to which there
has been a failure to pay said required wages and to prosecute the work to completion by contract or
otherwise, and the contractor and his sureties shall be liable to the Government for any excess costs
occasioned the Government thereby.

(Mar. 3, 1931, ch. 411, Sec. 2, as added Aug. 30, 1935, ch. 825, 49 Stat. 1012.)
ENFORCEMENT OF LABOR STANDARDS

Labor standards under provisions of this section to be prescribed and enforced by Secretary of Labor, see
Reorg. Plan No. 14 of 1950, eff. May 24, 1950, 15 F.R. 3176, 64 Stat. 1267, set out in the Appendix to Title 5,
Government Organization and Employees.

SECTION 276a-2 - PAYMENT OF WAGES BY COMPTROLLER GENERAL FROM WITHELD PAYMENTS,;
LISTING CONTRACTORS VIOLATING CONTRACTS

(a) The Comptroller General of the United States is authorized and directed to pay directly to laborers and
mechanics from any accrued payments withheld under the terms of the contract any wages found to be due
laborers and mechanics pursuant to sections 276a to 276a-5 of this title; and the Comptroller General of the
United States is further authorized and is directed to distribute a list to all departments of the Government
giving the names of persons or firms whom he has found to have disregarded their obligations to employees
and subcontractors. No contract shall be awarded to the persons or firms appearing on this list or to any firm,
corporation, partnership, or association in which such persons or firms have an interest until three years have
elapsed from the date of publication of the list containing the names of such persons or firms.

(b) If the accrued payments withheld under the terms of the contract, as aforesaid, are insufficient to reimburse
all the laborers and mechanics with respect to whom there has been a failure to pay the wages required
pursuant to sections 276a to 276a-5 of this title, such laborers and mechanics shall have the right of action
and/or of intervention against the contractor and his sureties conferred by law upon persons furnishing labor or



materials, and in such proceedings it shall be no defense that such laborers and mechanics accepted or
agreed to accept less than the required rate of wages or voluntarily made refunds.

(Mar. 3, 1931, ch. 411, Sec. 3, as added Aug. 30, 1935, ch. 825, 49 Stat. 1012.)

ENFORCEMENT OF LABOR STANDARDS

Labor standards under provisions of this section to be prescribed and enforced by Secretary of Labor, see
Reorg. Plan No. 14 of 1950, eff. May 24, 1950, 15 F.R. 3176, 64 Stat. 1267, set out in the Appendix to Title 5,
Government Organization and Employees.

SECTION 276a-3 - EFFECT ON OTHER FEDERAL LAWS

Sections 276a to 276a-5 of this title shall not be construed to supersede or impair any authority otherwise
granted by Federal law to provide for the establishment of specific wage rates.

(Mar. 3, 1931, ch. 411, Sec. 4, as added Aug. 30, 1935, ch. 825, 49 Stat. 1012.)

SECTION 276a-4 - EFFECTIVE DATE OF SECTIONS 276a TO 276a-5

Sections 276a to 276a-5 of this title shall take effect thirty days after August 30, 1935, but shall not affect any
contract then existing or any contract that may thereafter be entered into pursuant to invitations for bids that
are outstanding on August 30, 1935.

(Mar. 3, 1931, ch. 411, Sec. 5, as added Aug. 30, 1935, ch. 825, 49 Stat. 1013.)

SECTION 276A-5 - SUSPENSION OF SECTIONS 276a TO 276a-5 DURING EMERGENCY

In the event of a national emergency the President is authorized to suspend the provisions of sections 276a to
276a-5 of this title.

(Mar. 3, 1931, ch. 411, Sec. 6, as added Aug. 30, 1935, ch. 825, 49 Stat. 1013.)

TERMINATION OF WAR AND EMERGENCIES

Joint Res. July 25, 1947, ch. 327, Sec. 3, 61 Stat. 451, provided that in the interpretation of this section, the
date July 25, 1947, shall be deemed to be the date of termination of any state of war theretofore declared by

Congress and of the national emergencies proclaimed by the President on September 8, 1939, and May 27,
1941.



Pt. 5

and health standards, the Regional Ad-
ministrator of the Employment Stand-
ards Administration shall notify the
appropriate Regional Administrator of
the Occupational Safety and Health
Administration who shall with respect
to the safety and health violation take
action commensurate with his respon-
sibilities pertaining to safety and
health standards.

(e) Any report should contain the fol-
lowing:

(1) The full name and address of the
person or organization reporting the
breach or violations.

(2) The full name and address of the
person against whom the report is
made.

(3) A clear and concise statement of
the facts constituting the alleged
breach or violation of any of the provi-
sions of the McNamara-O’Hara Service
Contract Act, or of any of the rules or
regulations prescribed thereunder.

PART 5—LABOR STANDARDS PRO-
VISIONS APPLICABLE TO CON-
TRACTS COVERING FEDERALLY
FINANCED AND ASSISTED CON-
STRUCTION (ALSO LABOR
STANDARDS PROVISIONS APPLI-
CABLE TO NONCONSTRUCTION
CONTRACTS SUBJECT TO THE
CONTRACT WORK HOURS AND
SAFETY STANDARDS ACT)

Subpart A—Davis-Bacon and Related Acts
Provisions and Procedures

Sec.

5.1 Purpose and scope.

5.2 Definitions.

5.3-5.4 [Reserved]

5.5 Contract provisions and related matters.

5.6 Enforcement.

5.7 Reports to the Secretary of Labor.

5.8 Liquidated damages under the Contract
Work Hours and Safety Standards Act.

5.9 Suspension of funds.

5.10 Restitution, criminal action.

5.11 Disputes concerning payment of wages.

5.12 Debarment proceedings.

5.13 Rulings and interpretations.

5.14 Variations, tolerances, and exemptions
from parts 1 and 3 of this subtitle and
this part.

5.15 Limitations, variations, tolerances, and
exemptions under the Contract Work
Hours and Safety Standards Act.
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5.16 Training plans approved or recognized
by the Department of Labor prior to Au-
gust 20, 1975.

5.17 Withdrawal of approval of a training
program.

Subpart B—Interpretation of the Fringe
Benefits Provisions of the Davis-Bacon Act

5.20 Scope and significance of this subpart.

5.21 [Reserved]

5.22 Effect of the Davis-Bacon fringe bene-
fits provisions.

5.23 The statutory provisions.

5.24 The basic hourly rate of pay.

5.26 Rate of contribution or cost for fringe

benefits.

‘% % % contribution irrevocably made
* % * t0 a trustee or to a third person”.
5.27 ** * * fund, plan, or program.”’

5.28 Unfunded plans.

5.29 Specific fringe benefits.

5.30 Types of wage determinations.

5.31 Meeting wage determination obliga-
tions.

5.32 Overtime payments.

AUTHORITY: 5 U.S.C. 301; R.S. 161, 64 Stat.
1267; Reorganization Plan No. 14 of 1950, 5
U.S.C. appendix; 40 U.S.C. 3141 et seq.; 40
U.S.C. 3145; 40 U.S.C. 3148; 40 U.S.C. 3701 et
seq.; and the laws listed in 5.1(a) of this part;
Secretary’s Order 01-2008; and Employment
Standards Order No. 2001-01.

SOURCE: 48 FR 19541, Apr. 29, 1983, unless
otherwise noted.

5.26

Subpart A—Davis-Bacon and Re-
lated Acts Provisions and Pro-
cedures

SOURCE: 48 FR 19540, Apr. 29, 1983, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
subpart A appear at 61 FR 19984, May 3, 1996.

§5.1 Purpose and scope.

(a) The regulations contained in this
part are promulgated under the author-
ity conferred upon the Secretary of
Labor by Reorganization Plan No. 14 of
1950 and the Copeland Act in order to
coordinate the administration and en-
forcement of the labor standards provi-
sions of each of the following acts by
the Federal agencies responsible for
their administration and of such addi-
tional statutes as may from time to
time confer upon the Secretary of
Labor additional duties and respon-
sibilities similar to those conferred
upon the Secretary of Labor under Re-
organization Plan No. 14 of 1950:
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1. The Davis-Bacon Act (sec. 1-7, 46 Stat.
1949, as amended; Pub. L. 74-403, 40 U.S.C.
276a-276a-7).

2. Copeland Act (40 U.S.C. 276¢).

3. The Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-332).

4. National Housing Act (sec. 212 added to
c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 807; 12
U.S.C. 1715¢ and repeatedly amended).

5. Housing Act of 1950 (college housing)
(amended by Housing Act of 1959 to add labor
provisions, 73 Stat. 681; 12 U.S.C. 1749a(f)).

6. Housing Act of 1959 (sec. 401(f) of the
Housing Act of 1950 as amended by Pub. L.
86-372, 73 Stat. 681; 12 U.S.C. 1701q(c)(3)).

7. Commercial Fisheries Research and De-
velopment Act of 1964 (sec. 7, 78 Stat. 199; 16
U.S.C. T9e(b)).

8. Library Services and Construction Act
(sec. T(a), T8 Stat. 13; 20 U.S.C. 355c(a)(4), as
amended).

9. National Technical Institute for the
Deaf Act (sec. 5(b)(5), 79 Stat. 126; 20 U.S.C.
684(b)(5)).

10. National Foundation on the Arts and
Humanities Act of 1965 (sec. 5(k), 79 Stat. 846
as amended; 20 U.S.C. 954(j)).

11. Elementary and Secondary Education
Act of 1965 as amended by Elementary and
Secondary and other Education Amendments
of 1969 (sec. 423 as added by Pub. L. 91-230,
title IV, sec. 401(a)(10), 84 Stat. 169, and re-
numbered sec. 433, by Pub. L. 92-318; title III,
sec. 301(a)(1), 86 Stat. 326; 20 U.S.C. 1232(b)).
Under the amendment coverage is extended
to all programs administered by the Com-
missioner of Education.

12. The Federal-Aid Highway Acts (72 Stat.
895, as amended by 82 Stat. 821; 23 U.S.C. 113,
as amended by the Surface Transportation
Assistance Act of 1982, Pub. L. 97-424).

13. Indian Self-Determination and Edu-
cation Assistance Act (sec. 7, 88 Stat. 2205; 25
U.S.C. 450e).

14. Indian Health Care Improvement Act
(sec. 303(b), 90 Stat. 1407; 25 U.S.C. 1633(b)).

15. Rehabilitation Act of 1973 (sec. 306(b)(5)
87 Stat. 384, 29 U.S.C. T76(b)(5)).

16. Comprehensive Employment and Train-
ing Act of 1973 (sec. 606, 87 Stat. 880, renum-
bered sec. 706 by 88 Stat. 1845; 29 U.S.C. 986;
also sec. 604, 88 Stat. 1846; 29 U.S.C. 964(b)(3)).

17. State and Local Fiscal Assistance Act
of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 U.S.C.
1246(a)(6)).

18. Federal Water Pollution Control Act
(sec. 513 of sec. 2, 86 Stat. 894; 33 U.S.C. 1372).

19. Veterans Nursing Home Care Act of 1964

(78 Stat. 502, as amended; 38 TU.S.C.
5035(a)(8)).
20. Postal Reorganization Act (sec.
410(b)(4)(C); 84 Stat. 726 as amended; 39 U.S.C.
410(b)(4)(C)).

21. National Visitors Center Facilities Act
of 1966 (sec. 110, 32 Stat. 45; 40 U.S.C. 808).

§5.1

22. Appalachian Regional Development Act
of 1965 (sec. 402, 79 Stat. 21; 40 U.S.C. App.
402).

23. Health Services Research, Health Sta-
tistics, and Medical Libraries Act of 1974
(sec. 107, see sec. 308(h)(2) thereof, 88 Stat.
370, as amended by 90 Stat. 378; 42 U.S.C.
242m(h)(2)).

24. Hospital Survey and Construction Act,
as amended by the Hospital and Medical Fa-
cilities Amendments of 1964 (sec. 605(a)(5), 78
Stat. 453; 42 U.S.C. 291e(a)(b)).

25. Health Professions Educational Assist-
ance Act (sec. 303(b), 90 Stat. 2254; 42 U.S.C.
293a(g)(1)(C); also sec. 308a, 90 Stat. 2258, 42
U.S.C. 293a(c)(7)).

26. Nurse Training Act of 1964 (sec.
941(a)(1)(C), 89 Stat. 384; 42 U.S.C. 296a(b)(5)).

27. Heart Disease, Cancer, and Stroke
Amendments of 1965 (sec. 904, as added by
sec. 2, 79 Stat. 928; 42 U.S.C. 299d(b)(4)).

28. Safe Drinking Water Act (sec. 2(a) see
sec. 1450e thereof, 88 Stat. 1691; 42 U.S.C. 300j—
9(e)).

29. National Health Planning and Re-
sources Act (sec. 4, see sec. 1604(b)(1)(H), 88
Stat. 2261, 42 U.S.C. 3000-3(b)(1)(H)).

30. U.S. Housing Act of 1937, as amended
and recodified (88 Stat. 667; 42 U.S.C. 1437)).

31. Demonstration Cities and Metropolitan
Development Act of 1966 (secs. 110, 311, 503,
1003, 80 Stat. 1259, 1270, 1277, 1284; 42 U.S.C.
3310; 12 U.S.C. 1715¢; 42 U.S.C. 1437j)).

32. Slum clearance program: Housing Act
of 1949 (sec. 109, 63 Stat. 419, as amended; 42
U.S.C. 1459).

33. Farm housing: Housing Act of 1964 (adds
sec. b16(f) to Housing Act of 1949 by sec. 503,
78 Stat. 797; 42 U.S.C. 1486(f)).

34. Housing Act of 1961 (sec. 707, added by
sec. 907, 79 Stat. 496, as amended; 42 U.S.C.
1500c-3).

35. Defense Housing and Community Fa-
cilities and Services Act of 1951 (sec. 310, 65
Stat. 307; 42 U.S.C. 1592i).

36. Special Health Revenue Sharing Act of
1975 (sec. 303, see sec. 222(a)(5) thereof, 89
Stat. 324; 42 U.S.C. 2689j(a)(5)).

37. Economic Opportunity Act of 1964 (sec.
607, 78 Stat. 532; 42 U.S.C. 2947).

38. Headstart, Economic Opportunity, and
Community Partnership Act of 1974 (sec. 11,
see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C.
2992a).

39. Housing and Urban Development Act of
1965 (sec. 707, 79 Stat. 492 as amended; 42
U.S.C. 3107).

40. Older Americans Act of 1965 (sec. 502,
Pub. L. 89-73, as amended by sec. 501, Pub. L.
93-29; 87 Stat. 50; 42 U.S.C. 3041la(a)(4)).

41. Public Works and Economic Develop-
ment Act of 1965 (sec. 712; 79 Stat. 575 as
amended; 42 U.S.C. 3222).

42. Juvenile Delinquency Prevention Act
(sec. 1, 86 Stat. 536; 42 U.S.C. 3884).

43. New Communities Act of 1968 (sec. 410,
82 Stat. 516; 42 U.S.C. 3909).
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44. Urban Growth and New Community De-
velopment Act of 1970 (sec. T727(f), 84 Stat.
1803; 42 U.S.C. 4529).

45. Domestic Volunteer Service Act of 1973
(sec. 406, 87 Stat. 410; 42 U.S.C. 5046).

46. Housing and Community Development
Act of 1974 (secs. 110, 802(g), 88 Stat. 649, 724;
42 U.S.C. 5310, 1440(2)).

47. Developmentally Disabled Assistance
and Bill of Rights Act (sec. 126(4), 89 Stat.
488; 42 U.S.C. 6042(4); title I, sec. 111, 89 Stat.
491; 42 U.S.C. 6063(b)(19)).

48. National Energy Conservation Policy
Act (sec. 312, 92 Stat. 3254; 42 U.S.C. 6371)).

49. Public Works Employment Act of 1976
(sec. 109, 90 Stat. 1001; 42 U.S.C. 6708; also sec.
208, 90 Stat. 1008; 42 U.S.C. 6728).

50. Energy Conservation and Production
Act (sec. 451(h), 90 Stat. 1168; 42 TU.S.C.
6881(h)).

51. Solid Waste Disposal Act (sec. 2, 90
Stat. 2823; 42 U.S.C. 6979).

52. Rail Passenger Service Act of 1970 (sec.
405d, 84 Stat. 1337; 45 U.S.C. 565(d)).

53. Urban Mass Transportation Act of 1964
(sec. 10, 78 Stat. 307; renumbered sec. 13 by 88
Stat. 715; 49 U.S.C. 1609).

54. Highway Speed Ground Transportation
Study (sec. 6(b), 79 Stat. 893; 49 U.S.C.
1636(b)).

55. Airport and Airway Development Act of
1970 (sec. 22(b), 84 Stat. 231; 49 U.S.C. 1722(b)).

56. Federal Civil Defense Act of 1950 (50
U.S.C. App. 2281i).

57. National Capital Transportation Act of
1965 (sec. 3(b)(4), 79 Stat. 644; 40 U.S.C.
682(b)(4). NOTE. Repealed December 9, 1969,
and labor standards incorporated in sec. 1-
1431 of the District of Columbia Code).

58. Model Secondary School for the Deaf
Act (sec. 4, 80 Stat. 1027, Pub. L. 89-694, but
not in the United States Code).

59. Delaware River Basin Compact (sec.
15.1, 75 Stat. 714, Pub. L. 87-328) (considered
a statute for purposes of the plan but not in
the United States Code).

60. Energy Security Act (sec. 175(c), Pub. L.
96-294, 94 Stat. 611; 42 U.S.C. 8701 note).

(b) Part 1 of this subtitle contains
the Department’s procedural rules gov-
erning requests for wage determina-
tions and the issuance and use of such
wage determinations under the Davis-
Bacon Act and its related statutes as
listed in that part.

§5.2 Definitions.

(a) The term Secretary includes the
Secretary of Labor, the Deputy Under
Secretary for Employment Standards,
and their authorized representatives.

(b) The term Administrator means the
Administrator of the Wage and Hour
Division, Employment Standards Ad-
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ministration, TU.S. Department of
Labor, or authorized representative.

(c) The term Federal agency means
the agency or instrumentality of the
United States which enters into the
contract or provides assistance
through loan, grant, loan guarantee or
insurance, or otherwise, to the project
subject to a statute listed in §5.1.

(d) The term Agency Head means the
principal official of the Federal agency
and includes those persons duly au-
thorized to act in the behalf of the
Agency Head.

(e) The term Contracting Officer
means the individual, a duly appointed
successor, or authorized representative
who is designated and authorized to
enter into contracts on behalf of the
Federal agency.

(f) The term labor standards as used in
this part means the requirements of
the Davis-Bacon Act, the Contract
Work Hours and Safety Standards Act
(other than those relating to safety
and health), the Copeland Act, and the
prevailing wage provisions of the other
statutes listed in §5.1, and the regula-
tions in parts 1 and 3 of this subtitle
and this part.

(g) The term United States or the Dis-
trict of Columbia means the United
States, the District of Columbia, and
all executive departments, independent
establishments, administrative agen-
cies, and instrumentalities of the
United States and of the District of Co-
lumbia, including corporations, all or
substantially all of the stock of which
is beneficially owned by the United
States, by the foregoing departments,
establishments, agencies, instrumen-
talities, and including nonappropriated
fund instrumentalities.

(h) The term contract means any
prime contract which is subject wholly
or in part to the labor standards provi-
sions of any of the acts listed in §5.1
and any subcontract of any tier there-
under, let under the prime contract. A
State or local Government is not re-
garded as a contractor under statutes
providing loans, grants, or other Fed-
eral assistance in situations where con-
struction is performed by its own em-
ployees. However, under statutes re-
quiring payment of prevailing wages to
all laborers and mechanics employed
on the assisted project, such as the

112



Office of the Secretary of Labor

U.S. Housing Act of 1937, State and
local recipients of Federal-aid must
pay these employees according to
Davis-Bacon labor standards.

(i) The terms bduilding or work gen-
erally include construction activity as
distinguished from manufacturing, fur-
nishing of materials, or servicing and
maintenance work. The terms include
without limitation, buildings, struc-
tures, and improvements of all types,
such as bridges, dams, plants, high-
ways, parkways, streets, subways, tun-
nels, sewers, mains, power lines, pump-
ing stations, heavy generators, rail-
ways, airports, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jet-
ties, breakwaters, levees, canals, dredg-
ing, shoring, rehabilitation and reac-
tivation of plants, scaffolding, drilling,
blasting, excavating, clearing, and
landscaping. The manufacture or fur-
nishing of materials, articles, supplies
or equipment (whether or not a Federal
or State agency acquires title to such
materials, articles, supplies, or equip-
ment during the course of the manufac-
ture or furnishing, or owns the mate-
rials from which they are manufac-
tured or furnished) is not a building or
work within the meaning of the regula-
tions in this part unless conducted in
connection with and at the site of such
a building or work as is described in
the foregoing sentence, or under the
United States Housing Act of 1937 and
the Housing Act of 1949 in the construc-
tion or development of the project.

(j) The terms construction, prosecu-
tion, completion, or repair mean the fol-
lowing:

(1) All types of work done on a par-
ticular building or work at the site
thereof, including work at a facility
which is deemed a part of the site of
the work within the meaning of (para-
graph (1) of this section by laborers and
mechanics employed by a construction
contractor or construction subcon-
tractor (or, under the United States
Housing Act of 1937; the Housing Act of
1949; and the Native American Housing
Assistance and Self-Determination Act
of 1996, all work done in the construc-
tion or development of the project), in-
cluding without limitation—

(i) Altering, remodeling, installation
(where appropriate) on the site of the
work of items fabricated off-site;

§5.2

(ii) Painting and decorating;

(iii) Manufacturing or furnishing of
materials, articles, supplies or equip-
ment on the site of the building or
work (or, under the United States
Housing Act of 1937; the Housing Act of
1949; and the Native American Housing
Assistance and Self-Determination Act
of 1996 in the construction or develop-
ment of the project);

(iv)(A) Transportation between the
site of the work within the meaning of
paragraph (1)(1) of this section and a fa-
cility which is dedicated to the con-
struction of the building or work and
deemed a part of the site of the work
within the meaning of paragraph (1)(2)
of this section; and

(B) Transportation of portion(s) of
the building or work between a site
where a significant portion of such
building or work is constructed, which
is a part of the site of the work within
the meaning of paragraph (1)(1) of this
section, and the physical place or
places where the building or work will
remain.

(2) Except for laborers and mechanics
employed in the construction or devel-
opment of the project under the United
States Housing Act of 1937; the Housing
Act of 1949; and the Native American
Housing Assistance and Self-Deter-
mination Act of 1996, and except as pro-
vided in paragraph (j)(1)(iv)(A) of this
section, the transportation of mate-
rials or supplies to or from the site of
the work by employees of the construc-
tion contractor or a construction sub-
contractor is not ‘‘construction, pros-
ecution, completion, or repair’ (see
Building and Construction Trades De-
partment, AFL-CIO v. United States De-
partment of Labor Wage Appeals Board
(Midway Excavators, Inc.), 932 F.2d 985
(D.C. Cir. 1991)).

(k) The term public building or public
work includes building or work, the
construction, prosecution, completion,
or repair of which, as defined above, is
carried on directly by authority of or
with funds of a Federal agency to serve
the interest of the general public re-
gardless of whether title thereof is in a
Federal agency.

(1) The term site of the work is defined
as follows:

(1) The site of the work is the physical
place or places where the building or
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work called for in the contract will re-
main; and any other site where a sig-
nificant portion of the building or work
is constructed, provided that such site
is established specifically for the per-
formance of the contract or project;

(2) Except as provided in paragraph
(1)(3) of this section, job headquarters,
tool yards, batch plants, borrow pits,
etc., are part of the site of the work, pro-
vided they are dedicated exclusively, or
nearly so, to performance of the con-
tract or project, and provided they are
adjacent or virtually adjacent to the
site of the work as defined in paragraph
(1)(1) of this section;

(3) Not included in the site of the work
are permanent home offices, branch
plant establishments, fabrication
plants, tool yards, etc., of a contractor
or subcontractor whose location and
continuance in operation are deter-
mined wholly without regard to a par-
ticular Federal or federally assisted
contract or project. In addition, fab-
rication plants, batch plants, borrow
pits, job headquarters, tool yards, etc.,
of a commercial or material supplier,
which are established by a supplier of
materials for the project before open-
ing of bids and not on the site of the
work as stated in paragraph (1)(1) of
this section, are not included in the site
of the work. Such permanent, pre-
viously established facilities are not
part of the site of the work, even where
the operations for a period of time may
be dedicated exclusively, or nearly so,
to the performance of a contract.

(m) The term laborer or mechanic in-
cludes at least those workers whose du-
ties are manual or physical in nature
(including those workers who use tools
or who are performing the work of a
trade), as distinguished from mental or
managerial. The term laborer or me-
chanic includes apprentices, trainees,
helpers, and, in the case of contracts
subject to the Contract Work Hours
and Safety Standards Act, watchmen
or guards. The term does not apply to
workers whose duties are primarily ad-
ministrative, executive, or clerical,
rather than manual. Persons employed
in a bona fide executive, administra-
tive, or professional capacity as de-
fined in part 541 of this title are not
deemed to be laborers or mechanics.
Working foremen who devote more
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than 20 percent of their time during a
workweek to mechanic or laborer du-
ties, and who do not meet the criteria
of part 541, are laborers and mechanics
for the time so spent.

(n) The terms apprentice, trainee, and
helper are defined as follows:

(1) Apprentice means (i) a person em-
ployed and individually registered in a
bona fide apprenticeship program reg-
istered with the U.S. Department of
Labor, Employment and Training Ad-
ministration, Office of Apprenticeship
Training, Employer and Labor Serv-
ices, or with a State Apprenticeship
Agency recognized by the Bureau, or
(ii) a person in the first 90 days of pro-
bationary employment as an appren-
tice in such an apprenticeship program,
who is not individually registered in
the program, but who has been cer-
tified by the Office of Apprenticeship
Training, Employer and Labor Services
or a State Apprenticeship Agency
(where appropriate) to be eligible for
probationary employment as an ap-
prentice;

(2) Trainee means a person registered
and receiving on-the-job training in a
construction occupation under a pro-
gram which has been approved in ad-
vance by the U.S. Department of
Labor, Employment and Training Ad-
ministration, as meeting its standards
for on-the-job training programs and
which has been so certified by that Ad-
ministration.

(3) These provisions do not apply to
apprentices and trainees employed on
projects subject to 23 U.S.C. 113 who
are enrolled in programs which have
been certified by the Secretary of
Transportation in accordance with 23
U.S.C. 113(c).

(4) A distinct classification of ‘‘help-
er” will be issued in wage determina-
tions applicable to work performed on
construction projects covered by the
labor standards provisions of the
Davis-Bacon and Related Acts only
where:

(i) The duties of the helper are clear-
ly defined and distinct from those of
any other classification on the wage
determination;

(ii) The use of such helpers is an es-
tablished prevailing practice in the
area; and
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(iii) The helper is not employed as a
trainee in an informal training pro-
gram. A ‘‘helper” classification will be
added to wage determinations pursuant
to §5.5(a)(1)(ii)(A) only where, in addi-
tion, the work to be performed by the
helper is not performed by a classifica-
tion in the wage determination.

(o) Every person performing the du-
ties of a laborer or mechanic in the
construction, prosecution, completion,
or repair of a public building or public
work, or building or work financed in
whole or in part by loans, grants, or
guarantees from the United States is
employed regardless of any contractual
relationship alleged to exist between
the contractor and such person.

(p) The term wages means the basic
hourly rate of pay; any contribution ir-
revocably made by a contractor or sub-
contractor to a trustee or to a third
person pursuant to a bona fide fringe
benefit fund, plan, or program; and the
rate of costs to the contractor or sub-
contractor which may be reasonably
anticipated in providing bona fide
fringe benefits to laborers and mechan-
ics pursuant to an enforceable commit-
ment to carry out a financially respon-
sible plan of program, which was com-
municated in writing to the laborers
and mechanics affected. The fringe
benefits enumerated in the Davis-
Bacon Act include medical or hospital
care, pensions on retirement or death,
compensation for injuries or illness re-
sulting from occupational activity, or
insurance to provide any of the fore-
going; unemployment benefits; life in-
surance, disability insurance, sickness
insurance, or accident insurance; vaca-
tion or holiday pay; defraying costs of
apprenticeship or other similar pro-
grams; or other bona fide fringe bene-
fits. Fringe benefits do not include ben-
efits required by other Federal, State,
or local law.

(q) The term wage determination in-
cludes the original decision and any
subsequent decisions modifying, super-
seding, correcting, or otherwise chang-
ing the provisions of the original deci-
sion. The application of the wage deter-
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mination shall be in accordance with
the provisions of §1.6 of this title.

[48 FR 19541, Apr. 29, 1983, as amended at 48
FR 50313, Nov. 1, 1983; 55 FR 50149, Dec. 4,
1990; 57 FR 19206, May 4, 1992; 656 FR 69693,
Nov. 20, 2000; 65 FR 80278, Dec. 20, 2000]

§§5.3-5.4 [Reserved]

§5.5 Contract provisions and related
matters.

(a) The Agency head shall cause or
require the contracting officer to in-
sert in full in any contract in excess of
$2,000 which is entered into for the ac-
tual construction, alteration and/or re-
pair, including painting and deco-
rating, of a public building or public
work, or building or work financed in
whole or in part from Federal funds or
in accordance with guarantees of a
Federal agency or financed from funds
obtained by pledge of any contract of a
Federal agency to make a loan, grant
or annual contribution (except where a
different meaning is expressly indi-
cated), and which is subject to the
labor standards provisions of any of the
acts listed in §5.1, the following clauses
(or any modifications thereof to meet
the particular needs of the agency, Pro-
vided, That such modifications are first
approved by the Department of Labor):

(1) Minimum wages. (i) All laborers
and mechanics employed or working
upon the site of the work (or under the
United States Housing Act of 1937 or
under the Housing Act of 1949 in the
construction or development of the
project), will be paid unconditionally
and not less often than once a week,
and without subsequent deduction or
rebate on any account (except such
payroll deductions as are permitted by
regulations issued by the Secretary of
Labor under the Copeland Act (29 CFR
part 3)), the full amount of wages and
bona fide fringe benefits (or cash
equivalents thereof) due at time of
payment computed at rates not less
than those contained in the wage de-
termination of the Secretary of Labor
which is attached hereto and made a
part hereof, regardless of any contrac-
tual relationship which may be alleged
to exist between the contractor and
such laborers and mechanics.

Contributions made or costs reason-
ably anticipated for bona fide fringe
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benefits under section 1(b)(2) of the
Davis-Bacon Act on behalf of laborers
or mechanics are considered wages paid
to such laborers or mechanics, subject
to the provisions of paragraph (a)(1)(iv)
of this section; also, regular contribu-
tions made or costs incurred for more
than a weekly period (but not less
often than quarterly) under plans,
funds, or programs which cover the
particular weekly period, are deemed
to be constructively made or incurred
during such weekly period. Such labor-
ers and mechanics shall be paid the ap-
propriate wage rate and fringe benefits
on the wage determination for the clas-
sification of work actually performed,
without regard to skill, except as pro-
vided in §5.5(a)(4). Laborers or mechan-
ics performing work in more than one
classification may be compensated at
the rate specified for each classifica-
tion for the time actually worked
therein: Provided, That the employer’s
payroll records accurately set forth the
time spent in each classification in
which work is performed. The wage de-
termination (including any additional
classification and wage rates con-
formed under paragraph (a)(1)(ii) of
this section) and the Davis-Bacon post-
er (WH-1321) shall be posted at all
times by the contractor and its sub-
contractors at the site of the work in a
prominent and accessible place where
it can be easily seen by the workers.

(ii)(A) The contracting officer shall
require that any class of laborers or
mechanics, including helpers, which is
not listed in the wage determination
and which is to be employed under the
contract shall be classified in conform-
ance with the wage determination. The
contracting officer shall approve an ad-
ditional classification and wage rate
and fringe benefits therefore only when
the following criteria have been met:

(I) The work to be performed by the
classification requested is not per-
formed by a classification in the wage
determination; and

(2) The classification is utilized in
the area by the construction industry;
and

(3) The proposed wage rate, including
any bona fide fringe benefits, bears a
reasonable relationship to the wage
rates contained in the wage determina-
tion.
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(B) If the contractor and the laborers
and mechanics to be employed in the
classification (if known), or their rep-
resentatives, and the contracting offi-
cer agree on the classification and
wage rate (including the amount des-
ignated for fringe benefits where appro-
priate), a report of the action taken
shall be sent by the contracting officer
to the Administrator of the Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, Washington, DC 20210. The Ad-
ministrator, or an authorized rep-
resentative, will approve, modify, or
disapprove every additional classifica-
tion action within 30 days of receipt
and so advise the contracting officer or
will notify the contracting officer
within the 30-day period that addi-
tional time is necessary.

(C) In the event the contractor, the
laborers or mechanics to be employed
in the classification or their represent-
atives, and the contracting officer do
not agree on the proposed classifica-
tion and wage rate (including the
amount designated for fringe benefits,
where appropriate), the contracting of-
ficer shall refer the questions, includ-
ing the views of all interested parties
and the recommendation of the con-
tracting officer, to the Administrator
for determination. The Administrator,
or an authorized representative, will
issue a determination within 30 days of
receipt and so advise the contracting
officer or will notify the contracting
officer within the 30-day period that
additional time is necessary.

(D) The wage rate (including fringe
benefits where appropriate) determined
pursuant to paragraphs (a)(1)(ii) (B) or
(C) of this section, shall be paid to all
workers performing work in the classi-
fication under this contract from the
first day on which work is performed in
the classification.

(iii) Whenever the minimum wage
rate prescribed in the contract for a
class of laborers or mechanics includes
a fringe benefit which is not expressed
as an hourly rate, the contractor shall
either pay the benefit as stated in the
wage determination or shall pay an-
other bona fide fringe benefit or an
hourly cash equivalent thereof.

(iv) If the contractor does not make
payments to a trustee or other third
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person, the contractor may consider as
part of the wages of any laborer or me-
chanic the amount of any costs reason-
ably anticipated in providing bona fide
fringe benefits under a plan or pro-
gram, Provided, That the Secretary of
Labor has found, upon the written re-
quest of the contractor, that the appli-
cable standards of the Davis-Bacon Act
have been met. The Secretary of Labor
may require the contractor to set aside
in a separate account assets for the
meeting of obligations under the plan
or program.

(2) Withholding. The (write in name of
Federal Agency or the loan or grant re-
cipient) shall upon its own action or
upon written request of an authorized
representative of the Department of
Labor withhold or cause to be withheld
from the contractor under this con-
tract or any other Federal contract
with the same prime contractor, or any
other federally-assisted contract sub-
ject to Davis-Bacon prevailing wage re-
quirements, which is held by the same
prime contractor, so much of the ac-
crued payments or advances as may be
considered necessary to pay laborers
and mechanics, including apprentices,
trainees, and helpers, employed by the
contractor or any subcontractor the
full amount of wages required by the
contract. In the event of failure to pay
any laborer or mechanic, including any
apprentice, trainee, or helper, em-
ployed or working on the site of the
work (or under the United States Hous-
ing Act of 1937 or under the Housing
Act of 1949 in the construction or de-
velopment of the project), all or part of
the wages required by the contract, the
(Agency) may, after written notice to
the contractor, sponsor, applicant, or
owner, take such action as may be nec-
essary to cause the suspension of any
further payment, advance, or guar-
antee of funds until such violations
have ceased.

(3) Payrolls and basic records. (i) Pay-
rolls and basic records relating thereto
shall be maintained by the contractor
during the course of the work and pre-
served for a period of three years there-
after for all laborers and mechanics
working at the site of the work (or
under the United States Housing Act of
1937, or under the Housing Act of 1949,
in the construction or development of
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the project). Such records shall contain
the name, address, and social security
number of each such worker, his or her
correct classification, hourly rates of
wages paid (including rates of contribu-
tions or costs anticipated for bona fide
fringe benefits or cash equivalents
thereof of the types described in sec-
tion 1(b)(2)(B) of the Davis-Bacon Act),
daily and weekly number of hours
worked, deductions made and actual
wages paid. Whenever the Secretary of
Labor has found under 29 CFR
5.5(a)(1)(iv) that the wages of any la-
borer or mechanic include the amount
of any costs reasonably anticipated in
providing benefits under a plan or pro-
gram described in section 1(b)(2)(B) of
the Davis-Bacon Act, the contractor
shall maintain records which show that
the commitment to provide such bene-
fits is enforceable, that the plan or pro-
gram is financially responsible, and
that the plan or program has been com-
municated in writing to the laborers or
mechanics affected, and records which
show the costs anticipated or the ac-
tual cost incurred in providing such
benefits. Contractors employing ap-
prentices or trainees under approved
programs shall maintain written evi-
dence of the registration of apprentice-
ship programs and certification of
trainee programs, the registration of
the apprentices and trainees, and the
ratios and wage rates prescribed in the
applicable programs.

(ii)(A) The contractor shall submit
weekly for each week in which any
contract work is performed a copy of
all payrolls to the (write in name of ap-
propriate federal agency) if the agency
is a party to the contract, but if the
agency is not such a party, the con-
tractor will submit the payrolls to the
applicant, sponsor, or owner, as the
case may be, for transmission to the
(write in name of agency). The payrolls
submitted shall set out accurately and
completely all of the information re-
quired to be maintained under 29 CFR
5.5(a)(3)(1), except that full social secu-
rity numbers and home addresses shall
not be included on weekly transmit-
tals. Instead the payrolls shall only
need to include an individually identi-
fying number for each employee (e.g.,
the last four digits of the employee’s
social security number). The required
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weekly payroll information may be
submitted in any form desired. Op-
tional Form WH-347 is available for
this purpose from the Wage and Hour
Division Web site at http:/www.dol.gov/
esa/whd/forms/wh347instr.htm or its suc-
cessor site. The prime contractor is re-
sponsible for the submission of copies
of payrolls by all subcontractors. Con-
tractors and subcontractors shall
maintain the full social security num-
ber and current address of each covered
worker, and shall provide them upon
request to the (write in name of appro-
priate federal agency) if the agency is a
party to the contract, but if the agency
is not such a party, the contractor will
submit them to the applicant, sponsor,
or owner, as the case may be, for trans-
mission to the (write in name of agen-
cy), the contractor, or the Wage and
Hour Division of the Department of
Labor for purposes of an investigation
or audit of compliance with prevailing
wage requirements. It is not a viola-
tion of this section for a prime con-
tractor to require a subcontractor to
provide addresses and social security
numbers to the prime contractor for its
own records, without weekly submis-
sion to the sponsoring government
agency (or the applicant, sponsor, or
owner).

(B) Each payroll submitted shall be
accompanied by a ‘‘Statement of Com-
pliance,” signed by the contractor or
subcontractor or his or her agent who
pays or supervises the payment of the
persons employed under the contract
and shall certify the following:

(I) That the payroll for the payroll
period contains the information re-
quired to be provided under §5.5
(a)(3)(ii) of Regulations, 29 CFR part 5,
the appropriate information is being
maintained under §5.5 (a)(3)(i) of Regu-
lations, 29 CFR part 5, and that such
information is correct and complete;

(2) That each laborer or mechanic
(including each helper, apprentice, and
trainee) employed on the contract dur-
ing the payroll period has been paid the
full weekly wages earned, without re-
bate, either directly or indirectly, and
that no deductions have been made ei-
ther directly or indirectly from the full
wages earned, other than permissible
deductions as set forth in Regulations,
29 CFR part 3;
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(3) That each laborer or mechanic has
been paid not less than the applicable
wage rates and fringe benefits or cash
equivalents for the classification of
work performed, as specified in the ap-
plicable wage determination incor-
porated into the contract.

(C) The weekly submission of a prop-
erly executed certification set forth on
the reverse side of Optional Form WH-
347 shall satisfy the requirement for
submission of the ‘“Statement of Com-
pliance” required by paragraph
(a)(3)(i1)(B) of this section.

(D) The falsification of any of the
above certifications may subject the
contractor or subcontractor to civil or
criminal prosecution under section 1001
of title 18 and section 231 of title 31 of
the United States Code.

(iii) The contractor or subcontractor
shall make the records required under
paragraph (a)(3)(i) of this section avail-
able for inspection, copying, or tran-
scription by authorized representatives
of the (write the name of the agency)
or the Department of Labor, and shall
permit such representatives to inter-
view employees during working hours
on the job. If the contractor or subcon-
tractor fails to submit the required
records or to make them available, the
Federal agency may, after written no-
tice to the contractor, sponsor, appli-
cant, or owner, take such action as
may be necessary to cause the suspen-
sion of any further payment, advance,
or guarantee of funds. Furthermore,
failure to submit the required records
upon request or to make such records
available may be grounds for debar-
ment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees—(i) Ap-
prentices. Apprentices will be permitted
to work at less than the predetermined
rate for the work they performed when
they are employed pursuant to and in-
dividually registered in a bona fide ap-
prenticeship program registered with
the U.S. Department of Labor, Employ-
ment and Training Administration, Of-
fice of Apprenticeship Training, Em-
ployer and Labor Services, or with a
State Apprenticeship Agency recog-
nized by the Office, or if a person is em-
ployed in his or her first 90 days of pro-
bationary employment as an appren-
tice in such an apprenticeship program,
who is not individually registered in
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the program, but who has been cer-
tified by the Office of Apprenticeship
Training, Employer and Labor Services
or a State Apprenticeship Agency
(where appropriate) to be eligible for
probationary employment as an ap-
prentice. The allowable ratio of ap-
prentices to journeymen on the job site
in any craft classification shall not be
greater than the ratio permitted to the
contractor as to the entire work force
under the registered program. Any
worker listed on a payroll at an ap-
prentice wage rate, who is not reg-
istered or otherwise employed as stated
above, shall be paid not less than the
applicable wage rate on the wage deter-
mination for the classification of work
actually performed. In addition, any
apprentice performing work on the job
site in excess of the ratio permitted
under the registered program shall be
paid not less than the applicable wage
rate on the wage determination for the
work actually performed. Where a con-
tractor is performing construction on a
project in a locality other than that in
which its program is registered, the ra-
tios and wage rates (expressed in per-
centages of the journeyman’s hourly
rate) specified in the contractor’s or
subcontractor’s registered program
shall be observed. Every apprentice
must be paid at not less than the rate
specified in the registered program for
the apprentice’s level of progress, ex-
pressed as a percentage of the journey-
men hourly rate specified in the appli-
cable wage determination. Apprentices
shall be paid fringe benefits in accord-
ance with the provisions of the appren-
ticeship program. If the apprenticeship
program does not specify fringe bene-
fits, apprentices must be paid the full
amount of fringe benefits listed on the
wage determination for the applicable
classification. If the Administrator de-
termines that a different practice pre-
vails for the applicable apprentice clas-
sification, fringes shall be paid in ac-
cordance with that determination. In
the event the Office of Apprenticeship
Training, Employer and Labor Serv-
ices, or a State Apprenticeship Agency
recognized by the Office, withdraws ap-
proval of an apprenticeship program,
the contractor will no longer be per-
mitted to utilize apprentices at less
than the applicable predetermined rate
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for the work performed until an accept-
able program is approved.

(ii) Trainees. Except as provided in 29
CFR 5.16, trainees will not be per-
mitted to work at less than the pre-
determined rate for the work per-
formed unless they are employed pur-
suant to and individually registered in
a program which has received prior ap-
proval, evidenced by formal certifi-
cation by the U.S. Department of
Labor, Employment and Training Ad-
ministration. The ratio of trainees to
journeymen on the job site shall not be
greater than permitted under the plan
approved by the Employment and
Training Administration. Every train-
ee must be paid at not less than the
rate specified in the approved program
for the trainee’s level of progress, ex-
pressed as a percentage of the journey-
man hourly rate specified in the appli-
cable wage determination. Trainees
shall be paid fringe benefits in accord-
ance with the provisions of the trainee
program. If the trainee program does
not mention fringe benefits, trainees
shall be paid the full amount of fringe
benefits listed on the wage determina-
tion unless the Administrator of the
Wage and Hour Division determines
that there is an apprenticeship pro-
gram  associated with the cor-
responding journeyman wage rate on
the wage determination which provides
for less than full fringe benefits for ap-
prentices. Any employee listed on the
payroll at a trainee rate who is not
registered and participating in a train-
ing plan approved by the Employment
and Training Administration shall be
paid not less than the applicable wage
rate on the wage determination for the
classification of work actually per-
formed. In addition, any trainee per-
forming work on the job site in excess
of the ratio permitted under the reg-
istered program shall be paid not less
than the applicable wage rate on the
wage determination for the work actu-
ally performed. In the event the Em-
ployment and Training Administration
withdraws approval of a training pro-
gram, the contractor will no longer be
permitted to utilize trainees at less
than the applicable predetermined rate
for the work performed until an accept-
able program is approved.
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(iii) Equal employment opportunity.
The utilization of apprentices, trainees
and journeymen under this part shall
be in conformity with the equal em-
ployment opportunity requirements of
Executive Order 11246, as amended, and
29 CFR part 30.

() Compliance with Copeland Act re-
quirements. The contractor shall com-
ply with the requirements of 29 CFR
part 3, which are incorporated by ref-
erence in this contract.

(6) Subcontracts. The contractor or
subcontractor shall insert in any sub-
contracts the clauses contained in 29
CFR 5.5(a)(1) through (10) and such
other clauses as the (write in the name
of the Federal agency) may by appro-
priate instructions require, and also a
clause requiring the subcontractors to
include these clauses in any lower tier
subcontracts. The prime contractor
shall be responsible for the compliance
by any subcontractor or lower tier sub-
contractor with all the contract
clauses in 29 CFR 5.5.

(T) Contract termination: debarment. A
breach of the contract clauses in 29
CFR 5.5 may be grounds for termi-
nation of the contract, and for debar-
ment as a contractor and a subcon-
tractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and
Related Act requirements. All rulings and
interpretations of the Davis-Bacon and
Related Acts contained in 29 CFR parts
1, 3, and 5 are herein incorporated by
reference in this contract.

(9) Disputes concerning labor standards.
Disputes arising out of the labor stand-
ards provisions of this contract shall
not be subject to the general disputes
clause of this contract. Such disputes
shall be resolved in accordance with
the procedures of the Department of
Labor set forth in 29 CFR parts 5, 6,
and 7. Disputes within the meaning of
this clause include disputes between
the contractor (or any of its sub-
contractors) and the contracting agen-
cy, the U.S. Department of Labor, or
the employees or their representatives.

(10) Certification of eligibility. (i) By
entering into this contract, the con-
tractor certifies that neither it (nor he
or she) nor any person or firm who has
an interest in the contractor’s firm is a
person or firm ineligible to be awarded
Government contracts by virtue of sec-
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tion 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(ii) No part of this contract shall be
subcontracted to any person or firm in-
eligible for award of a Government
contract by virtue of section 3(a) of the
Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false
statements is prescribed in the U.S.
Criminal Code, 18 U.S.C. 1001.

(b) Contract Work Hours and Safety
Standards Act. The Agency Head shall
cause or require the contracting officer
to insert the following clauses set forth
in paragraphs (b)(1), (2), (3), and (4) of
this section in full in any contract in
an amount in excess of $100,000 and sub-
ject to the overtime provisions of the
Contract Work Hours and Safety
Standards Act. These clauses shall be
inserted in addition to the clauses re-
quired by §5.5(a) or4.6 of part 4 of this
title. As used in this paragraph, the
terms laborers and mechanics include
watchmen and guards.

(1) Owertime requirements. No con-
tractor or subcontractor contracting
for any part of the conract work which
may require or involve the employ-
ment of laborers or mechanics shall re-
quire or permit any such laborer or me-
chanic in any workweek in which he or
she is employed on such work to work
in excess of forty hours in such work-
week unless such laborer or mechanic
receives compensation at a rate not
less than one and one-half times the
basic rate of pay for all hours worked
in excess of forty hours in such work-
week.

(2) Violation, liability for unpaid wages;
liquidated damages. In the event of any
violation of the clause set forth in
paragraph (b)(1) of this section the con-
tractor and any subcontractor respon-
sible therefor shall be liable for the un-
paid wages. In addition, such con-
tractor and subcontractor shall be lia-
ble to the United States (in the case of
work done under contract for the Dis-
trict of Columbia or a territory, to
such District or to such territory), for
liquidated damages. Such liquidated
damages shall be computed with re-
spect to each individual laborer or me-
chanic, including watchmen and
guards, employed in violation of the
clause set forth in paragraph (b)(1) of
this section, in the sum of $10 for each
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calendar day on which such individual
was required or permitted to work in
excess of the standard workweek of
forty hours without payment of the
overtime wages required by the clause
set forth in paragraph (b)(1) of this sec-
tion.

(3) Withholding for unpaid wages and
liquidated damages. The (write in the
name of the Federal agency or the loan
or grant recipient) shall upon its own
action or upon written request of an
authorized representative of the De-
partment of Labor withhold or cause to
be withheld, from any moneys payable
on account of work performed by the
contractor or subcontractor under any
such contract or any other Federal
contract with the same prime con-
tractor, or any other federally-assisted
contract subject to the Contract Work
Hours and Safety Standards Act, which
is held by the same prime contractor,
such sums as may be determined to be
necessary to satisfy any liabilities of
such contractor or subcontractor for
unpaid wages and liquidated damages
as provided in the clause set forth in
paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or
subcontractor shall insert in any sub-
contracts the clauses set forth in para-
graph (b)(1) through (4) of this section
and also a clause requiring the sub-
contractors to include these clauses in
any lower tier subcontracts. The prime
contractor shall be responsible for
compliance by any subcontractor or
lower tier subcontractor with the
clauses set forth in paragraphs (b)(1)
through (4) of this section.

(c) In addition to the clauses con-
tained in paragraph (b), in any con-
tract subject only to the Contract
Work Hours and Safety Standards Act
and not to any of the other statutes
cited in §5.1, the Agency Head shall
cause or require the contracting officer
to insert a clause requiring that the
contractor or subcontractor shall
maintain payrolls and basic payroll
records during the course of the work
and shall preserve them for a period of
three years from the completion of the
contract for all laborers and mechan-
ics, including guards and watchmen,
working on the contract. Such records
shall contain the name and address of
each such employee, social security
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number, correct classifications, hourly
rates of wages paid, daily and weekly
number of hours worked, deductions
made, and actual wages paid. Further,
the Agency Head shall cause or require
the contracting officer to insert in any
such contract a clause providing that
the records to be maintained under this
paragraph shall be made available by
the contractor or subcontractor for in-
spection, copying, or transcription by
authorized representatives of the
(write the name of agency) and the De-
partment of Labor, and the contractor
or subcontractor will permit such rep-
resentatives to interview employees
during working hours on the job.

(The information collection, recordkeeping,
and reporting requirements contained in the
following paragraphs of this section were ap-
proved by the Office of Management and
Budget:

OMB Con-

Paragraph trol Number

1215-0140
1215-0140
1215-0140

1215-0140
1215-0017

@@)(i)A) .. . . 1215-0149

(© . . . 1215-0140

1215-0017

[48 FR 19540, Apr. 29, 1983, as amended at 51
FR 12265, Apr. 9, 1986; 55 FR 50150, Dec. 4,
1990; 57 FR 28776, June 26, 1992; 58 FR 58955,
Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996; 656 FR
69693, Nov. 20, 2000; 73 FR 77511, Dec. 19, 2008]

EFFECTIVE DATE NOTE: At 58 FR 58955, Nov.
5, 1993, §5.5 was amended by suspending para-
graph (a)(1)(ii) indefinitely.

§5.6 Enforcement.

(a)(1) It shall be the responsibility of
the Federal agency to ascertain wheth-
er the clauses required by §5.5 have
been inserted in the contracts subject
to the labor standards provisions of the
Acts contained in §5.1. Agencies which
do not directly enter into such con-
tracts shall promulgate the necessary
regulations or procedures to require
the recipient of the Federal assistance
to insert in its contracts the provisions
of §5.5. No payment, advance, grant,
loan, or guarantee of funds shall be ap-
proved by the Federal agency unless
the agency insures that the clauses re-
quired by §5.5 and the appropriate wage
determination of the Secretary of
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Labor are contained in such contracts.
Furthermore, no payment, advance,
grant, loan, or guarantee of funds shall
be approved by the Federal agency
after the beginning of construction un-
less there is on file with the agency a
certification by the contractor that the
contractor and its subcontractors have
complied with the provisions of §5.5 or
unless there is on file with the agency
a certification by the contractor that
there is a substantial dispute with re-
spect to the required provisions.

(2) Payrolls and Statements of Com-
pliance submitted pursuant to
§5.5(a)(8)(i1) shall be preserved by the
Federal agency for a period of 3 years
from the date of completion of the con-
tract and shall be produced at the re-
quest of the Department of Labor at
any time during the 3-year period.

(3) The Federal agency shall cause
such investigations to be made as may
be necessary to assure compliance with
the labor standards clauses required by
§5.5 and the applicable statutes listed
in §5.1. Investigations shall be made of
all contracts with such frequency as
may be necessary to assure compli-
ance. Such investigations shall include
interviews with employees, which shall
be taken in confidence, and examina-
tions of payroll data and evidence of
registration and certification with re-
spect to apprenticeship and training
plans. In making such examinations,
particular care shall be taken to deter-
mine the correctness of classifications
and to determine whether there is a
disproportionate employment of labor-
ers and of apprentices or trainees reg-
istered in approved programs. Such in-
vestigations shall also include evidence
of fringe benefit plans and payments
thereunder. Complaints of alleged vio-
lations shall be given priority.

(4) In accordance with normal oper-
ating procedures, the contracting agen-
cy may be furnished various investiga-
tory material from the investigation
files of the Department of Labor. None
of the material, other than computa-
tions of back wages and liquidated
damages and the summary of back
wages due, may be disclosed in any
manner to anyone other than Federal
officials charged with administering
the contract or program providing Fed-
eral assistance to the contract, with-
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out requesting the permission and
views of the Department of Labor.

(5) It is the policy of the Department
of Labor to protect the identity of its
confidential sources and to prevent an
unwarranted invasion of personal pri-
vacy. Accordingly, the identity of an
employee who makes a written or oral
statement as a complaint or in the
course of an investigation, as well as
portions of the statement which would
reveal the employee’s identity, shall
not be disclosed in any manner to any-
one other than Federal officials with-
out the prior consent of the employee.
Disclosure of employee statements
shall be governed by the provisions of
the ‘“Freedom of Information Act” (5
U.S.C. 552, see 29 CFR part 70) and the
“Privacy Act of 1974 (5 U.S.C. 552a).

(b) The Administrator shall cause to
be made such investigations as deemed
necessary, in order to obtain compli-
ance with the labor standards provi-
sions of the applicable statutes listed
in §5.1, or to affirm or reject the rec-
ommendations by the Agency Head
with respect to labor standards mat-
ters arising under the statutes listed in
§5.1. Federal agencies, contractors,
subcontractors, sponsors, applicants,
or owners shall cooperate with any au-
thorized representative of the Depart-
ment of Labor in the inspection of
records, in interviews with workers,
and in all other aspects of the inves-
tigations. The findings of such an in-
vestigation, including amounts found
due, may not be altered or reduced
without the approval of the Depart-
ment of Labor. Where the underpay-
ments disclosed by such an investiga-
tion total $1,000 or more, where there is
reason to believe that the violations
are aggravated or willful (or, in the
case of the Davis-Bacon Act, that the
contractor has disregarded its obliga-
tions to employees and subcontrac-
tors), or where liquidated damages may
be assessed under the Contract Work
Hours and Safety Standards Act, the
Department of Labor will furnish the
Federal agency an enforcement report
detailing the labor standards violations
disclosed by the investigation and any
action taken by the contractor to cor-
rect the violative practices, including
any payment of back wages. In other
circumstances, the Federal agency will
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be furnished a letter of notification
summarizing the findings of the inves-
tigation.

§5.7 Reports
Labor.

(a) Enforcement reports. (1) Where un-
derpayments by a contractor or sub-
contractor total less than $1,000, and
where there is no reason to believe that
the violations are aggravated or willful
(or, in the case of the Davis-Bacon Act
that the contractor has disregarded its
obligations to employees and sub-
contractors), and where restitution has
been effected and future compliance as-
sured, the Federal agency need not sub-
mit its investigative findings and rec-
ommendations to the Administrator,
unless the investigation was made at
the request of the Department of
Labor. In the latter case, the Federal
agency shall submit a factual summary
report detailing any violations includ-
ing any data on the amount of restitu-
tion paid, the number of workers who
received restitution, liquidated dam-
ages assessed under the Contract Work
Hours and Safety Standards Act, cor-
rective measures taken (such as ‘‘let-
ters of notice’’), and any information
that may be necessary to review any
recommendations for an appropriate
adjustment in liquidated damages
under §5.8.

(2) Where underpayments by a con-
tractor or subcontractor total $1,000 or
more, or where there is reason to be-
lieve that the violations are aggra-
vated or willful (or, in the case of the
Davis-Bacon Act, that the contractor
has disregarded its obligations to em-
ployees and subcontractors), the Fed-
eral agency shall furnish within 60 days
after completion of its investigation, a
detailed enforcement report to the Ad-
ministrator.

(b) Semi-annual enforcement reports.
To assist the Secretary in fulfilling the
responsibilities under Reorganization
Plan No. 14 of 1950, Federal agencies
shall furnish to the Administrator by
April 30 and October 31 of each cal-
endar year semi-annual reports on
compliance with and enforcement of
the labor standards provisions of the
Davis-Bacon Act and its related acts
covering the periods of October 1
through March 31 and April 1 through

to the Secretary of
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September 30, respectively. Such re-
ports shall be prepared in the manner
prescribed in memoranda issued to
Federal agencies by the Administrator.
This report has been cleared in accord-
ance with FPMR 101-11.11 and assigned
interagency report control number
1482-DOL-SA.

(c) Additional information. Upon re-
quest, the Agency Head shall transmit
to the Administrator such information
available to the Agency with respect to
contractors and subcontractors, their
contracts, and the nature of the con-
tract work as the Administrator may
find necessary for the performance of
his or her duties with respect to the
labor standards provisions referred to
in this part.

(d) Contract termination. Where a con-
tract is terminated by reason of viola-
tions of the labor standards provisions
of the statutes listed in §5.1, a report
shall be submitted promptly to the Ad-
ministrator and to the Comptroller
General (if the contract is subject to
the Davis-Bacon Act), giving the name
and address of the contractor or sub-
contractor whose right to proceed has
been terminated, and the name and ad-
dress of the contractor or subcon-
tractor, if any, who is to complete the
work, the amount and number of the
contract, and the description of the
work to be performed.

§5.8 Liquidated damages under the
Contract Work Hours and Safety
Standards Act.

(a) The Contract Work Hours and
Safety Standards Act requires that la-
borers or mechanics shall be paid
wages at a rate not less than one and
one-half times the basic rate of pay for
all hours worked in excess of forty
hours in any workweek. In the event of
violation of this provision, the con-
tractor and any subcontractor shall be
liable for the unpaid wages and in addi-
tion for liquidated damages, computed
with respect to each laborer or me-
chanic employed in violation of the
Act in the amount of $10 for each cal-
endar day in the workweek on which
such individual was required or per-
mitted to work in excess of forty hours
without payment of required overtime
wages. Any contractor of subcon-
tractor aggrieved by the withholding of
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liquidated damages shall have the right
to appeal to the head of the agency of
the United States (or the territory of
District of Columbia, as appropriate)
for which the contract work was per-
formed or for which financial assist-
ance was provided.

(b) Findings and recommendations of
the Agency Head. The Agency Head has
the authority to review the adminis-
trative determination of liquidated
damages and to issue a final order af-
firming the determination. It is not
necessary to seek the concurrence of
the Administrator but the Adminis-
trator shall be advised of the action
taken. Whenever the Agency Head
finds that a sum of liquidated damages
administratively determined to be due
is incorrect or that the contractor or
subcontractor violated inadvertently
the provisions of the Act notwith-
standing the exercise of due care upon
the part of the contractor or subcon-
tractor involved, and the amount of
the liquidated damages computed for
the contract is in excess of $500, the
Agency Head may make recommenda-
tions to the Secretary that an appro-
priate adjustment in liquidated dam-
ages be made or that the contractor or
subcontractor be relieved of liability
for such liquidated damages. Such find-
ings with respect to liquidated dam-
ages shall include findings with respect
to any wage underpayments for which
the liquidated damages are determined.

(c) The recommendations of the
Agency Head for adjustment or relief
from liquidated damages under para-
graph (a) of this section shall be re-
viewed by the Administrator or an au-
thorized representative who shall issue
an order concurring in the rec-
ommendations, partially concurring in
the recommendations, or rejecting the
recommendations, and the reasons
therefor. The order shall be the final
decision of the Department of Labor,
unless a petition for review is filed pur-
suant to part 7 of this title, and the Ad-
ministrative Review Board in its dis-
cretion reviews such decision and
order; or, with respect to contracts
subject to the Service Contract Act,
unless petition for review is filed pur-
suant to part 8 of this title, and the Ad-
ministrative Review Board in its dis-
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cretion reviews such decision and
order.

(d) Whenever the Agency Head finds
that a sum of liquidated damages ad-
ministratively determined to be due
under section 104(a) of the Contract
Work Hours and Safety Standards Act
for a contract is $500 or less and the
Agency Head finds that the sum of lig-
uidated damages is incorrect or that
the contractor or subcontractor vio-
lated inadvertently the provisions of
the Contract Work Hours and Safety
Standards Act notwithstanding the ex-
ercise of due care upon the part of the
contractor or subcontractor involved,
an appropriate adjustment may be
made in such liquidated damages or the
contractor or subcontractor may be re-
lieved of liability for such liquidated
damages without submitting rec-
ommendations to this effect or a report
to the Department of Labor. This dele-
gation of authority is made under sec-
tion 105 of the Contract Work Hours
and Safety Standards Act and has been
found to be necessary and proper in the
public interest to prevent undue hard-
ship and to avoid serious impairment
of the conduct of Government business.

[48 FR 19541, Apr. 29, 1983, as amended at 51
FR 12265, Apr. 9, 1986; 51 FR 13496, Apr. 21,
1986]

§5.9 Suspension of funds.

In the event of failure or refusal of
the contractor or any subcontractor to
comply with the labor standards
clauses contained in §5.5 and the appli-
cable statutes listed in §5.1, the Fed-
eral agency, upon its own action or
upon written request of an authorized
representative of the Department of
Labor, shall take such action as may
be necessary to cause the suspension of
the payment, advance or guarantee of
funds until such time as the violations
are discontinued or until sufficient
funds are withheld to compensate em-
ployees for the wages to which they are
entitled and to cover any liquidated
damages which may be due.

§5.10 Restitution, criminal action.

(a) In cases other than those for-
warded to the Attorney General of the
United States under paragraph (b), of
this section, where violations of the
labor standards clauses contained in
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§5.6 and the applicable statutes listed
in §5.1 result in underpayment of wages
to employees, the Federal agency or an
authorized representative of the De-
partment of Labor shall request that
restitution be made to such employees
or on their behalf to plans, funds, or
programs for any type of bona fide
fringe benefits within the meaning of
section 1(b)(2) of the Davis-Bacon Act.

(b) In cases where the Agency Head
or the Administrator finds substantial
evidence that such violations are will-
ful and in violation of a criminal stat-
ute, the matter shall be forwarded to
the Attorney General of the United
States for prosecution if the facts war-
rant. In all such cases the Adminis-
trator shall be informed simulta-
neously of the action taken.

§5.11 Disputes concerning payment of
wages.

(a) This section sets forth the proce-
dure for resolution of disputes of fact
or law concerning payment of pre-
vailing wage rates, overtime pay, or
proper classification. The procedures in
this section may be initiated upon the
Administrator’s own motion, upon re-
ferral of the dispute by a Federal agen-
cy pursuant to §5.5(a)(9), or upon re-
quest of the contractor or subcon-
tractor(s).

(b)(1) In the event of a dispute de-
scribed in paragraph (a) of this section
in which it appears that relevant facts
are at issue, the Administrator will no-
tify the affected contractor and sub-
contractor(s) (if any), by registered or
certified mail to the last known ad-
dress, of the investigation findings. If
the Administrator determines that
there is reasonable cause to believe
that the contractor and/or subcon-
tractor(s) should also be subject to de-
barment under the Davis-Bacon Act or
§5.12(a)(1), the letter will so indicate.

(2) A contractor and/or subcontractor
desiring a hearing concerning the Ad-
ministrator’s investigative findings
shall request such a hearing by letter
postmarked within 30 days of the date
of the Administrator’s letter. The re-
quest shall set forth those findings
which are in dispute and the reasons
therefor, including any affirmative de-
fenses, with respect to the violations
and/or debarment, as appropriate.

§5.11

(3) Upon receipt of a timely request
for a hearing, the Administrator shall
refer the case to the Chief Administra-
tive Law Judge by Order of Reference,
to which shall be attached a copy of
the letter from the Administrator and
response thereto, for designation of an
Administrative Law Judge to conduct
such hearings as may be necessary to
resolve the disputed matters. The hear-
ing shall be conducted in accordance
with the procedures set forth in 29 CFR
part 6.

(c)(1) In the event of a dispute de-
scribed in paragraph (a) of this section
in which it appears that there are no
relevant facts at issue, and where there
is not at that time reasonable cause to
institute debarment proceedings under
§5.12, the Administrator shall notify
the contractor and subcontractor(s) (if
any), by registered or certified mail to
the last known address, of the inves-
tigation findings, and shall issue a rul-
ing on any issues of law known to be in
dispute.

(2)(Q) If the contractor and/or subcon-
tractor(s) disagree with the factual
findings of the Administrator or be-
lieve that there are relevant facts in
dispute, the contractor or subcon-
tractor(s) shall so advise the Adminis-
trator by letter postmarked within 30
days of the date of the Administrator’s
letter. In the response, the contractor
and/or subcontractor(s) shall explain in
detail the facts alleged to be in dispute
and attach any supporting documenta-
tion.

(ii) Upon receipt of a response under
paragraph (¢)(2)(i) of this section alleg-
ing the existence of a factual dispute,
the Administrator shall examine the
information submitted. If the Adminis-
trator determines that there is a rel-
evant issue of fact, the Administrator
shall refer the case to the Chief Admin-
istrative Law Judge in accordance with
paragraph (b)(3) of this section. If the
Administrator determines that there is
no relevant issue of fact, the Adminis-
trator shall so rule and advise the con-
tractor and subcontractor(s) (if any)
accordingly.

(3) If the contractor and/or subcon-
tractor(s) desire review of the ruling
issued by the Administrator under
paragraph (c)(1) or (2) of this section,
the contractor and/or subcontractor(s)
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shall file a petition for review thereof
with the Administrative Review Board
within 30 days of the date of the ruling,
with a copy thereof the Administrator.
The petition for review shall be filed in
accordance with part 7 of this title.

(d) If a timely response to the Admin-
istrator’s findings or ruling is not
made or a timely petition for review is
not filed, the Administrator’s findings
and/or ruling shall be final, except that
with respect to debarment under the
Davis-Bacon Act, the Administrator
shall advise the Comptroller General of
the Administrator’s recommendation
in accordance with §5.12(a)(1). If a
timely response or petition for review
is filed, the findings and/or ruling of
the Administrator shall be inoperative
unless and until the decision is upheld
by the Administrative Law Judge or
the Administrative Review Board.

§5.12 Debarment proceedings.

(a)(1) Whenever any contractor or
subcontractor is found by the Sec-
retary of Labor to be in aggravated or
willful violation of the labor standards
provisions of any of the applicable stat-
utes listed in §5.1 other than the Davis-
Bacon Act, such contractor or subcon-
tractor or any firm, corporation, part-
nership, or association in which such
contractor or subcontractor has a sub-
stantial interest shall be ineligible for
a period not to exceed 3 years (from the
date of publication by the Comptroller
General of the name or names of said
contractor or subcontractor on the in-
eligible list as provided below) to re-
ceive any contracts or subcontracts
subject to any of the statutes listed in
§5.1.

(2) In cases arising under contracts
covered by the Davis-Bacon Act, the
Administrator shall transmit to the
Comptroller General the names of the
contractors or subcontractors and
their responsible officers, if any (and
any firms in which the contractors or
subcontractors are known to have an
interest), who have been found to have
disregarded their obligations to em-
ployees, and the recommendation of
the Secretary of Labor or authorized
representative regarding debarment.
The Comptroller General will dis-
tribute a list to all Federal agencies
giving the names of such ineligible per-
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son or firms, who shall be ineligible to
be awarded any contract or sub-
contract of the United States or the
District of Columbia and any contract
or subcontract subject to the labor
standards provisions of the statutes
listed in §5.1.

(b)(1) In addition to cases under
which debarment action is initiated
pursuant to §5.11, whenever as a result
of an investigation conducted by the
Federal agency or the Department of
Labor, and where the Administrator
finds reasonable cause to believe that a
contractor or subcontractor has com-
mitted willful or aggravated violations
of the labor standards provisions of any
of the statutes listed in §5.1 (other
than the Davis-Bacon Act), or has com-
mitted violations of the Davis-Bacon
Act which constitute a disregard of its
obligations to employees or sub-
contractors under section 3(a) thereof,
the Administrator shall notify by reg-
istered or certified mail to the last
known address, the contractor or sub-
contractor and its responsible officers,
if any (and any firms in which the con-
tractor or subcontractor are known to
have a substantial interest), of the
finding. The Administrator shall afford
such contractor or subcontractor and
any other parties notified an oppor-
tunity for a hearing as to whether de-
barment action should be taken under
paragraph (a)(1) of this section or sec-
tion 3(a) of the Davis-Bacon Act. The
Administrator shall furnish to those
notified a summary of the investiga-
tive findings. If the contractor or sub-
contractor or any other parties noti-
fied wish to request a hearing as to
whether debarment action should be
taken, such a request shall be made by
letter postmarked within 30 days of the
date of the letter from the Adminis-
trator, and shall set forth any findings
which are in dispute and the reasons
therefor, including any affirmative de-
fenses to be raised. Upon receipt of
such request for a hearing, the Admin-
istrator shall refer the case to the
Chief Administrative Law Judge by
Order of Reference, to which shall be
attached a copy of the letter from the
Administrator and the response there-
to, for designation of an Administra-
tive Law Judge to conduct such hear-
ings as may be necessary to determine
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the matters in dispute. In considering
debarment under any of the statutes
listed in §5.1 other than the Davis-
Bacon Act, the Administrative Law
Judge shall issue an order concerning
whether the contractor or subcon-
tractor is to be debarred in accordance
with paragraph (a)(1) of this section. In
considering debarment under the
Davis-Bacon Act, the Administrative
Law Judge shall issue a recommenda-
tion as to whether the contractor or
subcontractor should be debarred under
section 3(a) of the Act.

(2) Hearings under this section shall
be conducted in accordance with 29
CFR part 6. If no hearing is requested
within 30 days of receipt of the letter
from the Administrator, the Adminis-
trator’s findings shall be final, except
with respect to recommendations re-
garding debarment under the Davis-
Bacon Act, as set forth in paragraph
(a)(2) of this section.

(c) Any person or firm debarred under
§5.12(a)(1) may in writing request re-
moval from the debarment list after six
months from the date of publication by
the Comptroller General of such person
or firm’s name on the ineligible list.
Such a request should be directed to
the Administrator of the Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, Washington, DC 20210, and shall
contain a full explanation of the rea-
sons why such person or firm should be
removed from the ineligible list. In
cases where the contractor or subcon-
tractor failed to make full restitution
to all underpaid employees, a request
for removal will not be considered until
such underpayments are made. In all
other cases, the Administrator will ex-
amine the facts and circumstances sur-
rounding the violative practices which
caused the debarment, and issue a deci-
sion as to whether or not such person
or firm has demonstrated a current re-
sponsibility to comply with the labor
standards provisions of the statutes
listed in §5.1, and therefore should be
removed from the ineligible Ilist.
Among the factors to be considered in
reaching such a decision are the sever-
ity of the violations, the contractor or
subcontractor’s attitude towards com-
pliance, and the past compliance his-
tory of the firm. In no case will such

§5.12

removal be effected unless the Admin-
istrator determines after an investiga-
tion that such person or firm is in com-
pliance with the labor standards provi-
sions applicable to Federal contracts
and Federally assisted construction
work subject to any of the applicable
statutes listed in §5.1 and other labor
statutes providing wage protection,
such as the Service Contract Act, the
Walsh-Healey Public Contracts Act,
and the Fair Labor Standards Act. If
the request for removal is denied, the
person or firm may petition for review
by the Administrative Review Board
pursuant to 29 CFR part 7.

(d)(1) Section 3(a) of the Davis-Bacon
Act provides that for a period of three
years from date of publication on the
ineligible list, no contract shall be
awarded to any persons or firms placed
on the list as a result of a finding by
the Comptroller General that such per-
sons or firms have disregarded obliga-
tions to employees and subcontractors
under that Act, and further, that no
contract shall be awarded to ‘‘any firm,
corporation, partnership, or associa-
tion in which such persons or firms
have an interest.” Paragraph (a)(1) of
this section similarly provides that for
a period not to exceed three years from
date of publication on the ineligible
list, no contract subject to any of the
statutes listed in §5.1 shall be awarded
to any contractor or subcontractor on
the ineligible list pursuant to that
paragraph, or to ‘‘any firm, corpora-
tion, partnership, or association’” in
which such contractor or subcon-
tractor has a ‘‘substantial interest.” A
finding as to whether persons or firms
whose names appear on the ineligible
list have an interest (or a substantial
interest, as appropriate) in any other
firm, corporation, partnership, or asso-
ciation, may be made through inves-
tigation, hearing, or otherwise.

(2)(i) The Administrator, on his/her
own motion or after receipt of a re-
quest for a determination pursuant to
paragraph (d)(3) of this section may
make a finding on the issue of interest
(or substantial interest, as appro-
priate).

(ii) If the Administrator determines
that there may be an interest (or sub-
stantial interest, as appropriate), but
finds that there is insufficient evidence
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to render a final ruling thereon, the
Administrator may refer the issue to
the Chief Administrative Law Judge in
accordance with paragraph (d)(4) of
this section.

(iii) If the Administrator finds that
no interest (or substantial interest, as
appropriate) exists, or that there is not
sufficient information to warrant the
initiation of an investigation, the re-
questing party, if any, will be so noti-
fied and no further action taken.

(iv)(A) If the Administrator finds
that an interest (or substantial inter-
est, as appropriate) exists, the person
or firm affected will be notified of the
Administrator’s finding (by certified
mail to the last known address), which
shall include the reasons therefor, and
such person or firm shall be afforded an
opportunity to request that a hearing
be held to render a decision on the
issue.

(B) Such person or firm shall have 20
days from the date of the Administra-
tor’s ruling to request a hearing. A de-
tailed statement of the reasons why
the Administrator’s ruling is in error,
including facts alleged to be in dispute,
if any, shall be submitted with the re-
quest for a hearing.

(C) If no hearing is requested within
the time mentioned in paragraph
(d)(2)(iv)(B) of this section, the Admin-
istrator’s finding shall be final and the
Administrator shall so notify the
Comptroller General. If a hearing is re-
quested, the ruling of the Adminis-
trator shall be inoperative unless and
until the administrative law judge or
the Administrative Review Board
issues an order that there is an interest
(or substantial interest, as appro-
priate).

(3)(Q) A request for a determination of
interest (or substantial interest, as ap-
propriate), may be made by any inter-
ested party, including contractors or
prospective contractors and associa-
tions of contractor’s representatives of
employees, and interested Government
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration,
U.S. Department of Labor, Washington,
DC 20210.

(ii) The request shall include a state-
ment setting forth in detail why the
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petitioner believes that a person or
firm whose name appears on the
debarred bidders list has an interest (or
a substantial interest, as appropriate)
in any firm, corporation, partnership,
or association which is seeking or has
been awarded a contract of the United
States or the District of Columbia, or
which is subject to any of the statutes
listed in §5.1. No particular form is pre-
scribed for the submission of a request
under this section.

(4) Referral to the Chief Administrative
Law Judge. The Administrator, on his/
her own motion under paragraph
(d)(2)(ii) of this section or upon a re-
quest for hearing where the Adminis-
trator determines that relevant facts
are in dispute, will by order refer the
issue to the Chief Administrative Law
Judge, for designation of an Adminis-
trative Law Judge who shall conduct
such hearings as may be necessary to
render a decision solely on the issue of
interest (or substantial interest, as ap-
propriate). Such proceedings shall be
conducted in accordance with the pro-
cedures set forth at 29 CFR part 6.

(5) Referral to the Administrative Re-
view Board. If the person or firm af-
fected requests a hearing and the Ad-
ministrator determines that relevant
facts are not in dispute, the Adminis-
trator will refer the issue and the
record compiled thereon to the Admin-
istrative Review Board to render a de-
cision solely on the issue of interest (or
substantial interest, as appropriate).
Such proceeding shall be conducted in
accordance with the procedures set
forth at 29 CFR part 7.

[48 FR 19541, Apr. 29, 1983, as amended at 48
FR 50313, Nov. 1, 1983]

§5.13 Rulings and interpretations.

All questions relating to the applica-
tion and interpretation of wage deter-
minations (including the classifica-
tions therein) issued pursuant to part 1
of this subtitle, of the rules contained
in this part and in parts 1 and 3, and of
the labor standards provisions of any of
the statutes listed in §5.1 shall be re-
ferred to the Administrator for appro-
priate ruling or interpretation. The
rulings and interpretations shall be au-
thoritative and those under the Davis-
Bacon Act may be relied upon as pro-
vided for in section 10 of the Portal-to-
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Portal Act of 1947 (29 U.S.C. 259). Re-
quests for such rulings and interpreta-
tions should be addressed to the Ad-
ministrator, Wage and Hour Division,
Employment Standards Administra-
tion, U.S. Department of Labor, Wash-
ington, DC 20210.

§5.14 Variations, tolerances, and ex-
emptions from parts 1 and 3 of this
subtitle and this part.

The Secretary of Labor may make
variations, tolerances, and exemptions
from the regulatory requirements of
this part and those of parts 1 and 3 of
this subtitle whenever the Secretary
finds that such action is necessary and
proper in the public interest or to pre-
vent injustice and undue hardship.
Variations, tolerances, and exemptions
may not be made from the statutory
requirements of any of the statutes
listed in §5.1 unless the statute specifi-
cally provides such authority.

§5.15 Limitations, variations, toler-
ances, and exemptions under the
Contract Work Hours and Safety
Standards Act.

(a) General. Upon his or her own ini-
tiative or upon the request of any Fed-
eral agency, the Secretary of Labor
may provide under section 105 of the
Contract Work Hours and Safety
Standards Act reasonable limitations
and allow variations, tolerances, and
exemptions to and from any or all pro-
visions of that Act whenever the Sec-
retary finds such action to be nec-
essary and proper in the public interest
to prevent injustice, or undue hardship,
or to avoid serious impairment of the
conduct of Government business. Any
request for such action by the Sec-
retary shall be submitted in writing,
and shall set forth the reasons for
which the request is made.

(b) Exemptions. Pursuant to section
105 of the Contract Work Hours and
Safety Standards Act, the following
classes of contracts are found exempt
from all provisions of that Act in order
to prevent injustice, undue hardship, or
serious impairment of Government
business:

(1) Contract work performed in a
workplace within a foreign country or
within territory under the jurisdiction
of the United States other than the fol-
lowing: A State of the United States;
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the District of Columbia; Puerto Rico;
the Virgin Islands; Outer Continental
Shelf lands defined in the Outer Conti-
nental Shelf Lands Act (ch. 345, 67
Stat. 462); American Samoa; Guam;
Wake Island; Eniwetok Atoll; Kwaja-
lein Atoll; and Johnston Island.

(2) Agreements entered into by or on
behalf of the Commodity Credit Cor-
poration providing for the storing in or
handling by commercial warehouses of
wheat, corn, oats, barley, rye, grain
sorghums, soybeans, flaxseed, rice,
naval stores, tobacco, peanuts, dry
beans, seeds, cotton, and wool.

(3) Sales of surplus power by the Ten-
nessee Valley Authority to States,
counties, municipalities, cooperative
organization of citizens or farmers,
corporations and other individuals pur-
suant to section 10 of the Tennessee
Valley Authority Act of 1933 (16 U.S.C.
8311).

(c) Tolerances. (1) The ‘‘basic rate of
pay’’ under section 102 of the Contract
Work Hours and Safety Standards Act
may be computed as an hourly equiva-
lent to the rate on which time-and-one-
half overtime compensation may be
computed and paid under section 7 of
the Fair Labor Standards Act of 1938,
as amended (29 U.S.C. 207), as inter-
preted in part 778 of this title. This tol-
erance is found to be necessary and
proper in the public interest in order to
prevent undue hardship.

(2) Concerning the tolerance provided
in paragraph (c)(1) of this section, the
provisions of section 7(d)(2) of the Fair
Labor Standards Act and §778.7 of this
title should be noted. Under these pro-
visions, payments for occasional peri-
ods when no work is performed, due to
vacations, and similar causes are ex-
cludable from the ‘‘regular rate’ under
the Fair Labor Standards Act. Such
payments, therefore, are also exclud-
able from the ‘‘basic rate’” under the
Contract Work Hours and Safety
Standards Act.

(3) See §5.8(c) providing a tolerance
subdelegating authority to the heads of
agencies to make appropriate adjust-
ments in the assessment of liquidated
damages totaling $500 or less under
specified circumstances.
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(4)(i) Time spent in an organized pro-
gram of related, supplemental instruc-
tion by laborers or mechanics em-
ployed under bona fide apprenticeship
or training programs may be excluded
from working time if the criteria pre-
scribed in paragraphs (c¢)(4)(ii) and (iii)
of this section are met.

(ii) The apprentice or trainee comes
within the definition contained in
§5.2(n).

(iii) The time in question does not in-
volve productive work or performance
of the apprentice’s or trainee’s regular
duties.

(d) Variations. (1) In the event of fail-
ure or refusal of the contractor or any
subcontractor to comply with overtime
pay requirements of the Contract Work
Hours and Safety Standards Act, if the
funds withheld by Federal agencies for
the violations are not sufficient to pay
fully both the unpaid wages due labor-
ers and mechanics and the liquidated
damages due the United States, the
available funds shall be used first to
compensate the laborers and mechanics
for the wages to which they are enti-
tled (or an equitable portion thereof
when the funds are not adequate for
this purpose); and the balance, if any,
shall be used for the payment of lig-
uidated damages.

(2) In the performance of any con-
tract entered into pursuant to the pro-
visions of 38 U.S.C. 620 to provide nurs-
ing home care of veterans, no con-
tractor or subcontractor under such
contract shall be deemed in violation
of section 102 of the Contract Work
Hours and Safety Standards Act by vir-
tue of failure to pay the overtime
wages required by such section for
work in excess of 40 hours in the work-
week to any individual employed by an
establishment which is an institution
primarily engaged in the care of the
sick, the aged, or the mentally ill or
defective who reside on the premises if,
pursuant to an agreement or under-
standing arrived at between the em-
ployer and the employee before per-
formance of the work, a work period of
14 consecutive days is accepted in lieu
of the workweek of 7 consecutive days
for the purpose of overtime compensa-
tion and if such individual receives
compensation for employment in ex-
cess of 8 hours in any workday and in
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excess of 80 hours in such 14-day period
at a rate not less than 1% times the
regular rate at which the individual is
employed, computed in accordance
with the requirements of the Fair
Labor Standards Act of 1938, as amend-
ed.

(3) Any contractor or subcontractor
performing on a government contract
the principal purpose of which is the
furnishing of fire fighting or suppres-
sion and related services, shall not be
deemed to be in violation of section 102
of the Contract Work Hour and Safety
Standards Act for failing to pay the
overtime compensation required by
section 102 of the Act in accordance
with the basic rate of pay as defined in
paragraph (c)(1) of this section, to any
pilot or copilot of a fixed-wing or ro-
tary-wing aircraft employed on such
contract if:

(i) Pursuant to a written employ-
ment agreement between the con-
tractor and the employee which is ar-
rived at before performance of the
work.

(A) The employee receives gross
wages of not less than $300 per week re-
gardless of the total number of hours
worked in any workweek, and

(B) Within any workweek the total
wages which an employee receives are
not less than the wages to which the
employee would have been entitled in
that workweek if the employee were
paid the minimum hourly wage re-
quired under the contract pursuant to
the provisions of the Service Contract
Act of 1965 and any applicable wage de-
termination issued thereunder for all
hours worked, plus an additional pre-
mium payment of one-half times such
minimum hourly wage for all hours
worked in excess of 40 hours in the
workweek;

(ii) The contractor maintains accu-
rate records of the total daily and
weekly hours of work performed by
such employee on the government con-
tract. In the event these conditions for
the exemption are not met, the re-
quirements of section 102 of the Con-
tract Work Hours and Safety Stand-
ards Act shall be applicable to the con-
tract from the date the contractor or
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subcontractor fails to satisfy the con-
ditions until completion of the con-
tract.

(Reporting and recordkeeping requirements
in paragraph (d)(2) have been approved by
the Office of Management and Budget under
control numbers 1215-0140 and 1215-0017. Re-
porting and recordkeeping requirements in
paragraph (d)(3)(ii) have been approved by
the Office of Management and Budget under
control number 1215-0017)

[48 FR 19541, Apr. 29, 1983, as amended at 51
FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5,
1996]

§5.16 Training plans approved or rec-
ognized by the Department of
Labor prior to August 20, 1975.

(a) Notwithstanding the provisions of
§5.5(a)(4)(ii) relating to the utilization
of trainees on Federal and federally as-
sisted construction, no contractor shall
be required to obtain approval of a
training program which, prior to Au-
gust 20, 1975, was approved by the De-
partment of Liabor for purposes of the
Davis-Bacon and Related Acts, was es-
tablished by agreement of organized
labor and management and therefore
recognized by the Department, and/or
was recognized by the Department
under Executive Order 11246, as amend-
ed. A copy of the program and evidence
of its prior approval, if applicable shall
be submitted to the Employment and
Training Administration, which shall
certify such prior approval or recogni-
tion of the program. In every other re-
spect, the provisions of §5.5(a)(4)(ii)—
including those relating to registration
of trainees, permissible ratios, and
wage rates to be paid—shall apply to
these programs.

(b) Every trainee employed on a con-
tract executed on and after August 20,
1975, in one of the above training pro-
grams must be individually registered
in the program in accordance with Em-
ployment and Training Administration
procedures, and must be paid at the
rate specified in the program for the
level of progress. Any such employee
listed on the payroll at a trainee rate
who is not registered and participating
in a program certified by ETA pursu-
ant to this section, or approved and
certified by ETA  pursuant to
§5.5(a)(4)(ii), must be paid the wage
rate determined by the Secretary of
Labor for the classification of work ac-
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tually performed. The ratio of trainees
to journeymen shall not be greater
than permitted by the terms of the pro-
gram.

(c) In the event a program which was
recognized or approved prior to August
20, 1975, is modified, revised, extended,
or renewed, the changes in the program
or its renewal must be approved by the
Employment and Training Administra-
tion before they may be placed into ef-
fect.

§5.17 Withdrawal of approval of a
training program.

If at any time the Employment and
Training Administration determines,
after opportunity for a hearing, that
the standards of any program, whether
it is one recognized or approved prior
to August 20, 1975, or a program subse-
quently approved, have not been com-
plied with, or that such a program fails
to provide adequate training for par-
ticipants, a contractor will no longer
be permitted to utilize trainees at less
than the predetermined rate for the
classification of work actually per-
formed until an acceptable program is
approved.

Subpart B—lInterpretation of the
Fringe Benefits Provisions of
the Davis-Bacon Act

SOURCE: 29 FR 13465, Sept. 30, 1964, unless
otherwise noted.

§5.20 Scope and significance of this
subpart.

The 1964 amendments (Pub. L. 88-349)
to the Davis-Bacon Act require, among
other things, that the prevailing wage
determined for Federal and federally-
assisted construction include: (a) The
basic hourly rate of pay; and (b) the
amount contributed by the contractor
or subcontractor for certain fringe ben-
efits (or the cost to them of such bene-
fits). The purpose of this subpart is to
explain the provisions of these amend-
ments. This subpart makes available in
one place official interpretations of the
fringe benefits provisions of the Davis-
Bacon Act. These interpretations will
guide the Department of Labor in car-
rying out its responsibilities under
these provisions. These interpretations
are intended also for the guidance of
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contractors, their associations, labor-
ers and mechanics and their organiza-
tions, and local, State and Federal
agencies, who may be concerned with
these provisions of the law. The inter-
pretations contained in this subpart
are authoritative and may be relied
upon as provided for in section 10 of the
Portal-to-Portal Act of 1947 (29 U.S.C.
369). The omission to discuss a par-
ticular problem in this subpart or in
interpretations supplementing it
should not be taken to indicate the
adoption of any position by the Sec-
retary of Labor with respect to such
problem or to constitute an adminis-
trative interpretation, practice, or en-
forcement policy. Questions on matters
not fully covered by this subpart may
be referred to the Secretary for inter-
pretation as provided in §5.12.

§5.21 [Reserved]

§5.22 Effect of the Davis-Bacon fringe
benefits provisions.

The Davis-Bacon Act and the pre-
vailing wage provisions of the related
statutes listed in §1.1 of this subtitle
confer upon the Secretary of Labor the
authority to predetermine, as min-
imum wages, those wage rates found to
be prevailing for corresponding classes
of laborers and mechanics employed on
projects of a character similar to the
contract work in the area in which the
work is to be performed. See para-
graphs (a) and (b) of §1.2 of this sub-
title. The fringe benefits amendments
enlarge the scope of this authority by
including certain bona fide fringe bene-
fits within the meaning of the terms
“wages’, ‘‘scale of wages”’, ‘‘wage
rates’”, “minimum wages’”’ and ‘‘pre-
vailing wages’’, as used in the Davis-
Bacon Act.

§5.23 The statutory provisions.

The fringe benefits provisions of the
1964 amendments to the Davis-Bacon
Act are, in part, as follows:

(b) As used in this Act the term ‘‘wages’’,
‘‘scale of wages’, ‘‘wage rates’”, ‘“minimum
wages’’, and ‘‘prevailing wages’ shall in-
clude—

(1) The basic hourly rate of pay; and

(2) The amount of—

(A) The rate of contribution irrevocably
made by a contractor or subcontractor to a
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trustee or to a third person pursuant to a
fund, plan, or program; and

(B) The rate of costs to the contractor or
subcontractor which may be reasonably an-
ticipated in providing benefits to laborers
and mechanics pursuant to an enforceable
commitment to carry out a financially re-
sponsible plan or program which was com-
municated in writing to the laborers and me-
chanics affected,
for medical or hospital care, pensions on re-
tirement or death, compensation for injuries
or illness resulting from occupational activ-
ity, or insurance to provide any of the fore-
going, for unemployment benefits, life insur-
ance, disability and sickness insurance, or
accident insurance, for vacation and holiday
pay, for defraying costs of apprenticeship or
other similar programs, or for other bona
fide fringe benefits, but only where the con-
tractor or subcontractor is not required by
other Federal, State, or local law to provide
any of such benefits * * *,

§5.24 The basic hourly rate of pay.

“The basic hourly rate of pay’ is
that part of a laborer’s or mechanic’s
wages which the Secretary of Labor
would have found and included in wage
determinations prior to the 1964
amendments. The Secretary of Labor is
required to continue to make a sepa-
rate finding of this portion of the wage.
In general, this portion of the wage is
the cash payment made directly to the
laborer or mechanic. It does not in-
clude fringe benefits.

§5.25 Rate of contribution or cost for
fringe benefits.

(a) Under the amendments, the Sec-
retary is obligated to make a separate
finding of the rate of contribution or
cost of fringe ©benefits. Only the
amount of contributions or costs for
fringe benefits which meet the require-
ments of the act will be considered by
the Secretary. These requirements are
discussed in this subpart.

(b) The rate of contribution or cost is
ordinarily an hourly rate, and will be
reflected in the wage determination as
such. In some cases, however, the con-
tribution or cost for certain fringe ben-
efits may be expressed in a formula or
method of payment other than an
hourly rate. In such cases, the Sec-
retary may in his discretion express in
the wage determination the rate of
contribution or cost used in the for-
mula or method or may convert it to
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an hourly rate of pay whenever he finds
that such action would facilitate the
administration of the Act. See
§5.5(a)(1)(1) and (iii).

§5.26 “* * * contribution irrevocably
made * * * to a trustee or to a third
person”.

Under the fringe benefits provisions
(section 1(b)(2) of the Act) the amount
of contributions for fringe benefits
must be made to a trustee or to a third
person irrevocably. The ‘‘third person”
must be one who is not affiliated with
the contractor or subcontractor. The
trustee must assume the usual fidu-
ciary responsibilities imposed upon
trustees by applicable law. The trust or
fund must be set up in such a way that
in no event will the contractor or sub-
contractor be able to recapture any of
the contributions paid in or any way
divert the funds to his own use or ben-
efit. Although contributions made to a
trustee or third person pursuant to a
benefit plan must be irrevocably made,
this does not prevent return to the con-
tractor or subcontractor of sums which
he had paid in excess of the contribu-
tions actually called for by the plan, as
where such excess payments result
from error or from the necessity of
making payments to cover the esti-
mated cost of contributions at a time
when the exact amount of the nec-
essary contributions under the plan is
not yet ascertained. For example, a
benefit plan may provide for definite
insurance benefits for employees in the
event of the happening of a specified
contingency such as death, sickness,
accident, etc., and may provide that
the cost of such definite benefits, ei-
ther in full or any balance in excess of
specified employee contributions, will
be borne by the contractor or subcon-
tractor. In such a case the return by
the insurance company to the con-
tractor or subcontractor of sums paid
by him in excess of the amount re-
quired to provide the benefits which,
under the plan, are to be provided
through contributions by the con-
tractor or subcontractor, will not be
deemed a recapture or diversion by the
employer of contributions made pursu-
ant to the plan. (See Report of the Sen-
ate Committee on Labor and Public
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Welfare, S. Rep. No. 963, 88th Cong., 2d
Sess., p. 5.)

§5.27

The contributions for fringe benefits
must be made pursuant to a fund, plan
or program (sec. 1(b)(2)(A) of the act).
The phrase ‘‘fund, plan, or program’ is
merely intended to recognize the var-
ious types of arrangements commonly
used to provide fringe benefits through
employer contributions. The phrase is
identical with language contained in
section 3(1) of the Welfare and Pension
Plans Disclosure Act. In interpreting
this phrase, the Secretary will be guid-
ed by the experience of the Department
in administering the latter statute.
(See Report of Senate Committee on
Labor and Public Welfare, S. Rep. No.
963, 88th Cong., 2d Sess., p. 5.)

§5.28 TUnfunded plans.

(a) The costs to a contractor or sub-
contractor which may be reasonably
anticipated in providing benefits of the
types described in the act pursuant to
an enforceable commitment to carry
out a financially responsible plan or
program, are considered fringe benefits
within the meaning of the act (see
1(b)(2)(B) of the act). The legislative
history suggests that these provisions
were intended to permit the consider-
ation of fringe benefits meeting, among
others, these requirements and which
are provided from the general assets of
a contractor or subcontractor. (Report
of the House Committee on Education
and Labor, H. Rep. No. 308, 88th Cong.,
1st Sess., p. 4.)

(b) No type of fringe benefit is eligi-
ble for consideration as a so-called un-
funded plan unless:

(1) It could be reasonably anticipated
to provide benefits described in the act;

(2) It represents a commitment that
can be legally enforced;

(3) It is carried out under a finan-
cially responsible plan or program; and

(4) The plan or program providing the
benefits has been communicated in
writing to the laborers and mechanics
affected. (See S. Rep. No. 963, p. 6.)

(c) It is in this manner that the act
provides for the consideration of un-
funded plans or programs in finding
prevailing wages and in ascertaining
compliance with the Act. At the same

“* * * fund, plan, or program”.
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time, however, there is protection
against the use of this provision as a
means of avoiding the act’s require-
ments. The words ‘‘reasonably antici-
pated’” are intended to require that any
unfunded plan or program be able to
withstand a test which can perhaps be
best described as one of actuarial
soundness. Moreover, as in the case of
other fringe benefits payable under the
act, an unfunded plan or program must
be “‘bona fide” and not a mere simula-
tion or sham for avoiding compliance
with the act. (See S. Rep. No. 963, p. 6.)
The legislative history suggests that in
order to insure against the possibility
that these provisions might be used to
avoid compliance with the act, the
committee contemplates that the Sec-
retary of Labor in carrying out his re-
sponsibilities under Reorganization
Plan No. 14 of 1950, may direct a con-
tractor or subcontractor to set aside in
an account assets which, under sound
actuarial principles, will be sufficient
to meet the future obligation under the
plan. The preservation of this account
for the purpose intended would, of
course, also be essential. (S. Rep. No.
963, p. 6.) This is implemented by the
contractual provisions required by
§5.5(a)(1)(Iv).

§5.29 Specific fringe benefits.

(a) The act lists all types of fringe
benefits which the Congress considered
to be common in the construction in-
dustry as a whole. These include the
following: Medical or hospital care,
pensions on retirement or death, com-
pensation for injuries or illness result-
ing from occupational activity, or in-
surance to provide any of the fore-
going, unemployment benefits, life in-
surance, disability and sickness insur-
ance, or accident insurance, vacation
and holiday pay, defrayment of costs of
apprenticeship or other similar pro-
grams, or other bona fide fringe bene-
fits, but only where the contractor or
subcontractor is not required by other
Federal, State, or local law to provide
any of such benefits.

(b) The legislative history indicates
that it was not the intent of the Con-
gress to impose specific standards re-
lating to administration of fringe bene-
fits. It was assumed that the majority
of fringe benefits arrangements of this
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nature will be those which are adminis-
tered in accordance with requirements
of section 302(c)(6) of the National
Labor Relations Act, as amended (S.
Rep. No. 963, p. 5).

(c) The term ‘‘other bona fide fringe
benefits’’ is the so-called ‘‘open end”
provision. This was included so that
new fringe benefits may be recognized
by the Secretary as they become pre-
vailing. It was pointed out that a par-
ticular fringe benefit need not be rec-
ognized beyond a particular area in
order for the Secretary to find that it
is prevailing in that area. (S. Rep. No.
963, p. 6).

(d) The legislative reports indicate
that, to insure against considering and
giving credit to any and all fringe ben-
efits, some of which might be illusory
or not genuine, the qualification was
included that such fringe benefits must
be “‘bona fide’’ (H. Rep. No. 308, p. 4; S.
Rep. No. 963, p. 6). No difficulty is an-
ticipated in determining whether a par-
ticular fringe benefit is ‘“bona fide’’ in
the ordinary case where the benefits
are those common in the construction
industry and which are established
under a usual fund, plan, or program.
This would be typically the case of
those fringe benefits listed in para-
graph (a) of this section which are
funded under a trust or insurance pro-
gram. Contractors may take credit for
contributions made under such conven-
tional plans without requesting the ap-
proval of the Secretary of Labor under
§5.5(a)(1)(v).

(e) Where the plan is not of the con-
ventional type described in the pre-
ceding paragraph, it will be necessary
for the Secretary to examine the facts
and circumstances to determine wheth-
er they are ‘‘bona fide” in accordance
with requirements of the act. This is
particularly true with respect to un-
funded plans. Contractors or sub-
contractors seeking credit under the
act for costs incurred for such plans
must request specific permission from
the Secretary under §5.5(a)(1)(iv).

(f) The act excludes fringe benefits
which a contractor or subcontractor is
obligated to provide under other Fed-
eral, State, or local law. No credit may
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be taken under the act for the pay-
ments made for such benefits. For ex-
ample, payment for workmen’s com-
pensation insurance under either a
compulsory or elective State statute
are not considered payments for fringe
benefits under the Act. While each sit-
uation must be separately considered
on its own merits, payments made for
travel, subsistence or to industry pro-
motion funds are not normally pay-
ments for fringe benefits under the
Act. The omission in the Act of any ex-
press reference to these payments,
which are common in the construction
industry, suggests that these payments
should not normally be regarded as
bona fide fringe benefits under the Act.

§5.30 Types of wage determinations.

(a) When fringe benefits are pre-
vailing for various classes of laborers
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and mechanics in the area of proposed
construction, such benefits are includ-
able in any Davis-Bacon wage deter-
mination. Illustrations, contained in
paragraph (c) of this section, dem-
onstrate some of the different types of
wage determinations which may be
made in such cases.

(b) Wage determinations of the Sec-
retary of Labor under the act do not
include fringe benefits for various
classes of laborers and mechanics
whenever such benefits do not prevail
in the area of proposed construction.
When this occurs the wage determina-
tion will contain only the basic hourly
rates of pay, that is only the cash
wages which are prevailing for the var-
ious classes of laborers and mechanics.
An illustration of this situation is con-
tained in paragraph (c) of this section.

(c) Illustrations:

Fringe benefits payments
Cl hBaSiIC A
asses our ren-
ratesy Hi?enlpafend Pensions Vacations tiggship Others
program
Laborers ... $3.25
Carpenters 4.00
Painters .. 3.90
Electricians 4.85
Plumbers .. 4.95
Ironworkers 4.60

(It should be noted this format is not necessarily in the exact form in which determinations will issue; it is for illustration only.)

§5.31 Meeting wage determination ob-
ligations.

(a) A contractor or subcontractor
performing work subject to a Davis-
Bacon wage determination may dis-
charge his minimum wage obligations
for the payment of both straight time
wages and fringe benefits by paying in
cash, making payments or incurring
costs for ‘‘bona fide” fringe benefits of
the types listed in the applicable wage
determination or otherwise found pre-
vailing by the Secretary of Labor, or
by a combination thereof.

(b) A contractor or subcontractor
may discharge his obligations for the
payment of the basic hourly rates and
the fringe benefits where both are con-
tained in a wage determination appli-
cable to his laborers or mechanics in
the following ways:

(1) By paying not less than the basic
hourly rate to the laborers or mechan-
ics and by making the contributions

for the fringe benefits in the wage de-
terminations, as specified therein. For
example, in the illustration contained
in paragraph (c) of §5.30, the obliga-
tions for ‘“‘painters’ will be met by the
payment of a straight time hourly rate
of not less than $3.90 and by contrib-
uting not less than at the rate of 15
cents an hour for health and welfare
benefits, 10 cents an hour for pensions,
and 20 cents an hour for vacations; or
(2) By paying not less than the basic
hourly rate to the laborers or mechan-
ics and by making contributions for
“bona fide fringe benefits in a total
amount not less than the total of the
fringe benefits required by the wage de-
termination. For example, the obliga-
tions for ‘“‘painters’ in the illustration
in paragraph (c) of §5.30 will be met by
the payment of a straight time hourly
rate of not less than $3.90 and by con-
tributions of not less than a total of 45
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cents an hour for ‘‘bona fide’’ fringe
benefits; or

(3) By paying in cash directly to la-
borers or mechanics for the basic hour-
ly rate and by making an additional
cash payment in lieu of the required
benefits. For example, where an em-
ployer does not make payments or
incur costs for fringe benefits, he would
meet his obligations for ‘‘painters’ in
the illustration in paragraph (c) of
§5.30, by paying directly to the paint-
ers a straight time hourly rate of not
less than $4.35 ($3.90 basic hourly rate
plus 45 cents for fringe benefits); or

(4) As stated in paragraph (a) of this
section, the contractor or subcon-
tractor may discharge his minimum
wage obligations for the payment of
straight time wages and fringe benefits
by a combination of the methods illus-
trated in paragraphs (b)(1) thru (3) of
this section. Thus, for example, his ob-
ligations for ‘“‘painters’ may be met by
an hourly rate, partly in cash and part-
ly in payments or costs for fringe bene-
fits which total not less than $4.35
($3.90 basic hourly rate plus 45 cents for
fringe benefits). The payments in such
case may be $4.10 in cash and 25 cents
in payments or costs in fringe benefits.
Or, they may be $3.75 in cash and 60
cents in payments or costs for fringe
benefits.

[30 FR 13136, Oct. 15, 1965]

§5.32 Overtime payments.

(a) The act excludes amounts paid by
a contractor or subcontractor for
fringe benefits in the computation of
overtime under the Fair Labor Stand-
ards Act, the Contract Work Hours and
Safety Standards Act, and the Walsh-
Healey Public Contracts Act whenever
the overtime provisions of any of these
statutes apply concurrently with the
Davis-Bacon Act or its related pre-
vailing wage statutes. It is clear from
the legislative history that in no event
can the regular or basic rate upon
which premium pay for overtime is cal-
culated under the aforementioned Fed-
eral statutes be less than the amount
determined by the Secretary of Labor
as the basic hourly rate (i.e. cash rate)
under section 1(b)(1) of the Davis-Bacon
Act. (See S. Rep. No. 963, p. 7.) Con-
tributions by employees are not ex-
cluded from the regular or basic rate

29 CFR Subtitle A (7-1-09 Edition)

upon which overtime is computed
under these statutes; that is, an em-
ployee’s regular or basic straight-time
rate is computed on his earnings before
any deductions are made for the em-
ployee’s contributions to fringe bene-
fits. The contractor’s contributions or
costs for fringe benefits may be ex-
cluded in computing such rate so long
as the exclusions do not reduce the reg-
ular or basic rate below the basic hour-
ly rate contained in the wage deter-
mination.

(b) The legislative report notes that
the phrase ‘‘contributions irrevocably
made by a contractor or subcontractor
to a trustee or to a third person pursu-
ant to a fund, plan, or program’ was
added to the bill in Committee. This
language in essence conforms to the
overtime provisions of section 7(d)(4) of
the Fair Labor Standards Act, as
amended. The intent of the committee
was to prevent any avoidance of over-
time requirements under existing law.
See H. Rep. No. 308, p. 5.

(c)(1) The act permits a contractor or
subcontractor to pay a cash equivalent
of any fringe benefits found prevailing
by the Secretary of Labor. Such a cash
equivalent would also be excludable in
computing the regular or basic rate
under the Federal overtime laws men-
tioned in paragraph (a). For example,
the W construction contractor pays his
laborers or mechanics $3.50 in cash
under a wage determination of the Sec-
retary of Labor which requires a basic
hourly rate of $3 and a fringe benefit
contribution of 50 cents. The con-
tractor pays the 50 cents in cash be-
cause he made no payments and in-
curred no costs for fringe benefits.
Overtime compensation in this case
would be computed on a regular or
basic rate of $3.00 an hour. However, in
some cases a question of fact may be
presented in ascertaining whether or
not a cash payment made to laborers
or mechanics is actually in lieu of a
fringe benefit or is simply part of their
straight time cash wage. In the latter
situation, the cash payment is not ex-
cludable in computing overtime com-
pensation. Consider the examples set
forth in paragraphs (c)(2) and (3) of this
section.

(2) The X construction contractor has
for some time been paying $3.25 an
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hour to a mechanic as his basic cash
wage plus 50 cents an hour as a con-
tribution to a welfare and pension plan.
The Secretary of Labor determines
that a basic hourly rate of $3 an hour
and a fringe benefit contribution of 50
cents are prevailing. The basic hourly
rate or regular rate for overtime pur-
poses would be $3.25, the rate actually
paid as a basic cash wage for the em-
ployee of X, rather than the $3 rate de-
termined as prevailing by the Sec-
retary of Labor.

(3) Under the same prevailing wage
determination, discussed in paragraph
(c)(2) of this section, the Y construc-
tion contractor who has been paying $3
an hour as his basic cash wage on
which he has been computing overtime
compensation reduces the cash wage to
$2.75 an hour but computes his costs of
benefits under section 1(b)(2)(B) as $1
an hour. In this example the regular or
basic hourly rate would continue to be
$3 an hour. See S. Rep. No. 963, p. 7.

PART 6—RULES OF PRACTICE FOR
ADMINISTRATIVE PROCEEDINGS
ENFORCING LABOR STANDARDS
IN FEDERAL AND FEDERALLY AS-
SISTED CONSTRUCTION CON-
TRACTS AND FEDERAL SERVICE
CONTRACTS

Subpart A—General

6.1 Applicability of rules.

6.2 Definitions.

6.3 Service; copies of documents and plead-
ings.

6.4 Subpoenas (Service Contract Act).

6.5 Production of documents and witnesses.

6.6 Administrative Law Judge.

6.7 Appearances.

6.8 Transmission of record.

Subpart  B—Enforcement  Proceedings
Under the Service Contract Act (and
Under the Contract Work Hours and
Safety Standards Act for Contracts
Subject to the Service Contract Act)

6.15
6.16
6.17
6.18
6.19

Complaints.

Answers.

Amendments to pleadings.

Consent findings and order.

Decision of the Administrative Law
Judge.
6.20 Petition for review.

Pt. 6
6.21 Ineligible list.

Subpart C—Enforcement Proceedings
Under the Davis-Bacon Act and Re-
lated Prevailing Wage Statutes, the
Copeland Act, and the Contract Work
Hours and Safety Standards Act (Ex-
cept Under Contracts Subject to the
Service Contract Act)

6.30 Referral to Chief Administrative Law
Judge.

6.31 Amendments to pleadings.

6.32 Consent findings and order.

6.33 Decision of the Administrative Law
Judge.

6.3¢ Petition for review.

6.35 Ineligible lists.

Subpart D—Substantial Interest
Proceedings

6.40 Scope.

6.41 Referral to Chief Administrative Law
Judge.

6.42 Amendments to pleadings.

6.43 Consent findings and order.

6.44 Decision of the Administrative Law
Judge.

6.45 Petition for review.

6.46 Ineligible list.

Subpart E—Substantial Variance and
Arm’s-Length Proceedings

6.50 Scope.

6.51 Referral to Chief Administrative Law
Judge.

6.52 Appointment of Administrative Law
Judge and notification of prehearing con-
ference and hearing date.

6.53 Prehearing conference.

6.54 Hearing.

6.55 Closing of record.

6.56 Decision of the Administrative Law
Judge.

6.57 Petition for review.

AUTHORITY: Secs. 4 and 5, 79 Stat. 1034, 1035
as amended by 86 Stat. 789, 790, 41 U.S.C. 353
and 354; 5 U.S.C. 301; Reorg. Plan No. 14 of
1950, 64 Stat. 1267, 5 U.S.C. Appendix; 46 Stat.
1494, as amended by 49 Stat. 1011, 78 Stat. 238,
40 U.S.C. 276a-276a-T; 76 Stat. 357-359, 40
U.S.C. 327-332; 48 Stat. 948, as amended by 63
Stat. 108, 72 Stat. 967, 40 U.S.C. 276¢.

SOURCE: 49 FR 10627, Mar. 21, 1984, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 6 appear at 61 FR 19984, May 3, 1996.
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Contract Work Hours and
Safety Standards Act, as
Amended

U.S. Department of Labor
Employment Standards Administration
Wage and Hour Division

WH Publication 1432

(Revised October 1986)

SEC. 103. (a) The provisions of this Act shall apply, except as otherwise provided, to any contract which may
require or involve the employment of laborers or mechanics upon a public work of the United States, of any
territory, or of the District of Columbia, and to any other contract which may require or involve the employment
of laborers or mechanics if such contract is one ( 1) to which the United States or any agency or instrumentalist y
thereof, any territory, or the District of Columbia is a party, or (2) which is made for or on behalf of the United
States, any agency or instrumentalist y thereof, any territory, or the District of Columbia, or (3) which is a
contract for work financed in whole or in part by loans or grants from, or loans insured or guaranteed by, the
United States or any agency or instrumentality thereof under any statute of the United States providing wage
standards for such work: Provided, That the provisions of section 102, shall not apply to work where the
assistance from the United States or any agency or instrumentality as set forth above is only in that nature of a
loan guarantee, or insurance. Except as otherwise expressly provided, the provisions of the Act shall apply to all
laborers and mechanics, including watchmen and guards, employed by any contractor or subcontractor in the
performance of any part of the work contemplated by any such contract, and for purposes of this Act, laborers
and mechanics shall include workmen performing services in connection with dredging or rock excavation in any
river or harbor of the United States or of any territory or of the District of Columbia, but shall not include any
employee employed as a seaman, (b) This Act shall not apply to contracts for transportation by land, air, or
water, or for the transmission of intelligence, or for the purchase of supplies or materials or articles ordinarily
available in the open market. This Act shall not apply with respect to any work required to be done in accordance
with the provisions of the Walsh-Healey Public Contracts Act (49 Stat. 2036; 41 U.S.C.35-45) .

SEC. 107. (a) It shall be a condition of each contract which is entered into under legislation subject to
Reorganization Plan Numbered 14 of 1950 (64 Stat. 1267), and is for construction, alteration, and/or repair,
including painting and decorating, that no contractor or subcontractor contracting for any part of the contract
work shall require any laborer or mechanic employed in the performance of the contract to work in surroundings
or under working conditions which are unsanitary, hazardous, or dangerous to his health or safety, as determined
under construction safety and health standards promulgated by the Secretary by regulation based on proceedings
pursuant to section 553 of title 5, United States Code, provided that such proceedings include a hearing of the
nature authorized by said section. In formulating such standards, the Secretary shall consult with the Advisory
Committee created by subsection (e). (b) The Secretary is authorized to make such inspections, hold such
hearings, issue such orders, and make such decisions based on findings of fact, as are deemed necessary to gain
compliance with this section and any health and safety standard promulgated by the Secretary under subsection
(a), and for such purposes the Secretary and the United States district courts shall have the authority and
jurisdiction provided by sections 4 and 5 of the Act of June 30, 1936 (41 U.S.C. 38, 39). In the event that the
Secretary of Labor determines noncompliance under the provisions of this section after an opportunity for an
adjudicatory hearing by the Secretary of any condition of a contract of a type Sec. 107(b) 5 described in clause
(2) or (2) of section 103(a) of this Act, the governmental agency for which the contract work is done shall have
the right to cancel the contract, and to enter into other contracts for the completion of the contract work, charging
any additional cost to the original contractor. In the event of noncompliance, as determined by the Secretary after
an opportunity for an adjudicatory hearing by the Secretary, of any condition of a contract of a type described in
clause (3) of section 103(a), the governmental agency by which financial guarantee, assistance, or insurance for
the contract work is provided shall have the right to withhold any such assistance attributable to the performance
of the contract. Section 104 of this Act shall not apply to the enforcement of this section. (c) The United States
district courts shall have jurisdiction for cause shown, in any actions brought by the Secretary, to enforce
compliance with the construction safety and health standard promulgated by the Secretary under subsection (a).
(d) (2) If the Secretary determines on the record after an opportunity for an agency hearing that, by repeated



willful or grossly negligent violations of this Act, a contractor or subcontractor has demonstrated that the
provisions of subsections (b) and (c) are not effective to protect the safety and health of his employees, the
Secretary shall make a finding to that effect and shall, not sooner than thirty days after giving notice of the
findings to all interested persons, transmit the name of such contractor or subcontractor to the Comptroller
General. (2) The Comptroller General shall distribute each name so transmitted to him to all agencies of the
Government. Unless the Secretary otherwise recommends, no contract subject to this section shall be awarded to
such contractor or subcontractor or to any person in which such contractor or subcontractor has a substantial
interest until three years have elapsed from the date the name is transmitted to the Comptroller General. If, before
the end of such three-year period, the Secretary, after affording interested persons due notice and opportunity for
hearing, is satisfied that a contractor or subcontractor whose name he has transmitted to the Comptroller General
will thereafter comply responsibly with the requirements of this section, h e shall terminate the application of the
preceding sentence to such contractor or subcontractor (and to any person in which the contractor or
subcontractor has a substantial interest) ; and when the Comptroller General is informed of the Secretary’s action
he shall inform all agencies of the Government thereof. (3) Any person aggrieved by the Secretary’s action
under subsections (b) or (d) may, within sixty days after receiving notice thereof, file with the appropriate United
States court of appeals a petition for review of such action. A copy of the petition shall be forthwith transmitted
by the clerk of the court to the Secretary, who shall thereupon file in the court the record upon which he based his
action, as provided in section 2112 of title 28, United States Code. The findings of fact by the Secretary, if
supported by substantial evidence, shall be final. The court shall have power to make and enter a decree
enforcing, modifying, and enforcing as so modified, or setting aside in whole or in part, the order of the Secretary
or the appropriate Government agency. The judgment of the court shall be subject to review by the Supreme
Court of the United States upon certiorari or certification as provided in section 1254 of title 28, United States
Code.

Sec. 107(e)() 6

(e) (1) The Secretary shall establish in the Department of Labor an Advisory Committee on Construction Safety
and Health (hereinafter referred to as the ‘Advisory Committee’) consisting of nine members appointed, without
regard to the civil service laws, by the Secretary. The Secretary shall appoint one such member as Chairman.
Three members of the Advisory Committee shall be persons representative of contractors to whom this section
applies, three members shall be persons representative of employees primarily in the building trades and
construction industry engaged in carrying out contracts to which this section applies, and three public
representatives who shall be selected on the basis of their professional and technical competence and experience
in the construction health and safety field. (2) The Advisory Committee shall advise the Secretary in the
formulation of construction safety and health standards and other regulations, and with respect to policy matters
arising in the administration of this section. The Secretary may appoint such special advisory and technical
experts or consultants as may be necessary to carry out the functions of the Advisory Committee. (3) Members of
the Advisory Committee shall, while serving on the business of the Advisory Committee, be entitled to receive
compensation at rates fixed by the Secretary, but not exceeding $100 per day, including travel time; and while so
serving away from their homes or regular places of business, they may be allowed travel expenses, including per
diem in lieu of subsistence, as authorized by section 5703 of title 5 of the United States Code for persons in the
Government service employed intermittently. (f) The Secretary shall provide for the establishment and
supervision of programs for the education and training of employers and employees in the recognition,
avoidance, and prevention of unsafe working conditions in employments covered by the Act, and to collect such
reports and data and to consult with and advise employers as to the best means of preventing injuries.



CLEAN WATER ACT
SEC. 508 [33 U.S.C. 1368] Federal Procurement

(a) No Federal agency may enter into any contract with any person,
who has been convicted of
any offense under section 309(c) of this Act, for the procurement of
goods, materials, and services
if such contract is to be performed at any facility at which the
violation which gave rise to such
conviction occurred, and if such facility is owned, leased, or
supervised by such person. The
prohibition in the preceding sentence shall continue until the
Administrator certifies that the
condition giving rise to such conviction has been corrected.

(b) The Administrator shall establish procedures to provide all
Federal agencies with the
notification necessary for the purposes of subsection (a) of this
section.

(c) In order to implement the purposes and policy of this Act to
protect and enhance the quality of
the Nation"s water, the President shall, not more than one hundred and
eighty days after enactment
of this Act, cause to be issued an order (1) requiring each Federal
agency authorized to enter into
contracts and each Federal agency which is empowered to extend Federal
assistance by way of
grant, loan, or contract to effectuate the purpose and policy of this
Act in such contracting or
assistance activities, and (2) setting forth procedures, sanctions,
penalties, and such other
provisions, as the President determines necessary to carry out such
requirement.

(d) The President may exempt any contract, loan, or grant from all
or part of the provisions of this
section where he determines such exemption is necessary in the
paramount interest of the United
States and he shall notify the Congress of such exemption.

(e) The President shall annually report to the Congress on measures
taken in compliance with the
purpose and intent of this section, including, but not limited to, the
progress and problems
associated with such compliance.
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LynpoN B. JounsoN
YOOV President of the United States: 1963-1969
Executive Order 11375 - Amending Executive Order No. 11246, Relating to Equal
Employment Opportunity

October 13, 1967

It is the policy of the United States Government to provide equal oppottunity in Federal employment and in employment by
Federal contractors on the basis of merit and without discrimination because of race, color, religion, sex or national origin.

The Congress, by enacting Title VII of the Civil Rights Act 0f 1964, enunciated a national policy of equal employment
opportunity in private employment, without diserimination because of race, color, religion, sex or national origin.

Executive Order No. 11246 of September 24, 1965, carried forward a program of equal employment opportunity in Government
employment, employment by Federal contractors and subcontractors and employment under Federally assisted construction
contracts regardless of race, creed, color or national origin.

Tt is desirable that the equal employtent opportunity programs provided for in Executive Order No. 11246 expressly embrace

Office of the Federal

discrimination on account of sex. Register
Font Size:
NOW, THEREFORE, by virtue of the authority vested in me as President of the United States by the Constitution and statutes Eﬂ iﬂ m nﬂ
of the United States, it is ordered that Executive Order No. 11246 of September 24, 1965, be amended as follows:
S prirk
(1) Section 101 of Part 1, concerning nondiscrimination in Government employment, is revised to read as follows: & Report Typo
Share

'SEC. 101. It is the policy of the Government of the United States to provide equal opportunity in Federal employment for all
qualified persons, to prohibit discrimination in employraent because of race, color, religion, sex or national origin, and to
promote the full realization of equal emplopyment opportunity through a positive, continuing program in each executive department and agency. The
policy of equal opportunity applies to every aspect of Federal employment policy and practice.' .

(2) Section 104 of Part I is revised to read as follows:

"SEC. 104, The Civil Serviee Commission shall provide for the prompt, fair, and impartial consideration of all complaints of diserimination in Federal
employment on the basis of race, color, religion, sex or national origin. Procedures for the consideration of complaints shall include at least one impartial
review within the executive department or agency and shall provide for appeal to the Civil Service Commission.!

(3) Paragraphs (1) and (2) of the quoted required contract provisions in section 202 of Part II, concerning nondiscrimination in employment by
Government contractors and subcontractors, are revised to read as follows:

(1) The contractor will not discriminate against any employee or applicant for employment beeause of race, color, religion, sex, or national origin, The
contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their
Tace, color, religion, sex or national origin. Such action shall include, but not be limited to the following: employment, upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship, The contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the
contracting officer setting forth the provisions of this nondiscrimination clause.

*(2) The contractar will, in all solicitations or advertisements for employees placed by or on behalf of the contractor, state that all qualified applicants will
receive consideration for employment without regard to race, color, religion, sex or national origin.' (4) Section 203(d) of Part ITis revised to read as
follows:

'(d) The contracting agency or the Secretary of Labor may direct that any bidder or prospective contractor or subcontractor shall submit, as part of his
Compliance Report, a statement in writing, signed by an authorized officer or agent on behalf of any labor union or any agency referring workers or
providing or supervising apprenticeship or other training, with which the bidder or prospective contractor deals, with supporting information, to the effect
that the signer's practices and policies do not diseriminate on the grounds of race, color, religion, sex or national origin, and that the signer either will
affirmatively cooperate in the implementation of the policy and provisions of this order or that it consents and agrees that recruitment, employment, and
the terms and conditions of employment under the proposed contract shall be in accordance with the purposes and provisions of the order. In the event
that the union, or the agency shall refuse to execute such a statement, the Compliance Report shall so certify and set forth what efforts have been made to
secure such a statement and such additional factual material as the contracting agency or the Secretary of Labor may require.’

The amendments to Part I shall be effective 30 days after the date of this order. The amendments to Part IT shall be effective one year after the date of this
order.

Lyndon B. Johnson
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Executive Order 11738--Providing for administration of the Clean Air Act and the
Federal Water Pollution Control Act with respect to Federal contracts, grants, or loans

Source: The provisions of Executive Order 11738 of Sept. 10, 1973, appear at 38 FR 25161, 3
CFR, 1971-1975 Comp., p. 799, unless otherwise noted.

By virtue of the authority vested in me by the provisions of the Clean Air Act, as added by the
Clean Air Amendments of 1970 (Public Law 91-604), and the Federal Water Pollution Control Act
(33 U.S.C. 1251 et seq.), particularly section 508 of that Act as added by the Federal Water
Pollution Control Act Amendments of 1972 (Public Law 92-500), it is hereby ordered as follows:

Section 1. Policy. 1t is the policy of the Federal Government to improve and enhance
environmental quality. In furtherance of that policy, the program prescribed in this Order is
instituted to assure that each Federal agency empowered to enter into contracts for the
procurement of goods, materials, or services and each Federal agency empowered to extend
Federal assistance by way of grant, loan, or contract shall undertake such procurement and
assistance activities in a manner that will result in effective enforcement of the Clean Air Act
(hereinafter referred to as "the Air Act™) and the Federal Water Pollution Control Act (hereinafter
referred to as "the Water Act").

Sec. 2. Dasignation of Facilities. (a) The Administrator of the Environmental Protection Agency
{hereinafter referred to as "the Administrator") shall be responsible for the attainment of the
purposes and objectives of this Order.

{b) In carrying out his responsibilities under this Order, the Administrator shall, in conformity
with all applicable requirements of law, designate facilities which have given rise to a conviction
for an offense under section 113(c){1)} of the Air Act or section 309(c) of the Water Act. The
Administrator shall, from time to time, publish and circulate to all Federal agencies lists of those
facilities, together with the names and addresses of the persons who have been convicted of such
offenses. Whenever the Administrator determines that the condition which gave rise to a
conviction has been corrected, he shall promptly remove the facility and the name and address of
the person concerned from the list.

Sec. 3. Contracts, Grants, or Loans. (a) Except as provided in section 8 of this Order, no Federal
agency shall enter into any contract for the procurement of goods, materials, or services which is
to be performed in whole or in part in a facility then designated by the Administrator pursuant to
section 2.

(b) Except as provided in section 8 of this Order, no Federal agency authorized to extend Federal
assistance by way of grant, loan, or contract shall extend such assistance in any case in which it
is to be used to support any activity or program involving the use of a facility then designated by
the Administrator pursuant to section 2.

Sec. 4. Procurement, Grant, and Loan Regulations. The Federal Procurement Regulations, the
Armed Services Procurement Regulations, and, to the extent necessary, any supplemental or
comparable regulations issued by any agency of the Executive Branch shall, following
consultation with the Administrator, be amended to require, as a condition of entering into,
renewing, or extending any contract for the procurement of goods, materials, or services or
extending any assistance by way of grant, loan, or contract, inclusion of a provision requiring
compliance with the Air Act, the Water Act, and standards issued pursuant thereto in the facilities
in which the contract is to be performed, or which are invelved in the activity or program to



receive assistance.

Sec. 5. Rules and Regulations. The Administrator shall issue such rules, regulations, standards,
and guidelines as he may deem necessary or appropriate to carry out the purposes of this Qrder,

Sec. 6. Cooperation and Assistance. The head of each Federal agency shall take such steps as
may be necessary to insure that all officers and employees of his agency whose duties entail
compliance or comparable functions with respect to contracts, grants, and loans are familiar with
the provisions of this Order. In addition to any other appropriate action, such officers and
employees shall report promptly any condition in a facility which may involve noncompliance with
the Air Act or the Water Act or any rules, regulations, standards, or guidelines issued pursuant to
this Order to the head of the agency, who shall transmit such reports to the Administrator.

Sec. 7. Enforcement. The Administrator may recommend to the Department of Justice or other
appropriate agency that legal proceedings be brought or other appropriate action be taken
whenever he becomes aware of a breach of any provision required, under the amendments
issued pursuant to section 4 of this Order, to be included in a contract or other agreement.

Sec. 8. Exemptions--Reports to Congress. (a) Upon a determination that the paramount interest
of the United States so requires--

(1) The head of a Federal agency may exempt any contract, grant, or loan, and, following
consultation with the Administrator, any class of contracts, grants or loans from the
provisions of this Order. In any such case, the head of the Federal agency granting such
exemption shall {A) promptly notify the Administrator of such exemption and the
justification therefore; (B) review the necessity for each such exemption annually; and (C)
report to the Administrator annually all such exemptions in effect. Exemptions granted
pursuant to this section shall be for a period not to exceed one year. Additional exemptions
may be granted for periods not to exceed one year upon the making of a new
determination by the head of the Federal agency concerned.
(2) The Administrator may, by rule or regulation, exempt any or all Federal agencies from
any or all of the provisions of this Order with respect to any class or classes of contracts,
grants, or loans, which (A) invoive less than specified dollar amounts, or (B) have a
minimal potential impact upon the environment, or (C) involve persons who are not prime
contractors or direct recipients of Federal assistance by way of contracts, grants, or loans.
‘ (b) Federa! agencies shall reconsider any exemption granted under subsection (a) whenever
requested to do so by the Administrator. -
{c) The Administrator shall annually notify the President and the Congress of all exemptions
granted, or in effect, under this Order during the preceding year. '

Sec. 9. Related Actions. The imposition of any sanction or penalty under or pursuant to this
Order shall not relieve any person of any legal duty to comply with any provisions of the Air Act
or the Water Act.

Sec. 10. Applicability. This Order shall not apply to contracts, grants, or loans inveolving the use
of facilities located outside the United States.

Sec. 11. Uniformity. Rules, regulations, standards, and guidelines issued pursuant to this order
and section 508 of the Water Act shall, to the maximum extent feasible, be uniform with
regulations issued pursuant to this order, Executive Order No. 11602 of June 29, 1971, and
section 306 of the Air Act.

Sec. 12. Order Superseded. Executive Order No. 11602 of June 29, 1971, is hereby superseded.
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§ 7606. Federal procurement

{a) Contracts with violators prohibited

No Federal agency may enter into any contract with any person who Is convicted of any offense under section 7413 (c) of this title for the
procurement of goods, materials, and services to perform such contract at any facility at which the violation which gave rise to such
conviction occurred if such facility is owned, leased, or supervised by such persen. The prohibition in the preceding sentence shall continue
until the Administrator certifies that the condition giving rise to such a conviction has been corrected. For convictions arising under section
7413 (c)}(2) of this title, the conditlon giving rise to the conviction also shall be considered to Include any substantive violation of this chapter
associated with the violation of 7413(c){2) of this title. The Administrator may extend this prohlbition to other facilities owned or operated
by the convicted person.

{b) Notification procedures

The Administrator shall establish procedures to provide all Federal agencies with the notification necessary for the purposes of subsection (a)
of this section.

{c) Federal agency contracts

In order to implement the purposes and policy of this chapter to protect and enhance the quality of the Nation’s air, the President shall, not
more than 180 days after December 31, 1970, cause ta be issued an order

(1) requiring each Federal agency authorized to enter into contracts and each Federal agency which is empowered to extend Federal
assistance by way of grant, 1oan, or contract to effectuate the purpose and policy of this chapter In such contracting or assistance
activities, and

{2) setting forth procedures, sanctions, penalties, and such other provisions, as the President determines necessary to carry out such
requirement.

(d) Exemptions; notification to Congress
The President may exempt any contract, loan, or grant frem all or part of the provisions of this section where he determines such exemption
is necessary in the paramount interest of the United States and he shall notify the Congress of such exemption.
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